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PART B

CHILDREN'S PROTECTION AND WELFARE ACT, 2012

St

(Act No. 6 of 2012)

I ASSENT

King Mswati III
of Swaziland

20" August, 2012

AN ACT
Entitled

AN ACT to extend the provisions of section 29 of the Constitution and other international
instruments, protocols, standards and rules on the protection and welfare of children, the care,
protection and maintenance of children; and to provide for matters incidental thereto.

ENACTED by the King and the Parliament of Swaziland.
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AN ACT toextend the provisions of section 29 of the Constitution and other international

instruments, protocols, standards and rules on the protection and welfare of children, the care,
protection and maintenance of children; and to provide for matters incidental thereto.

ENACTED by the King and the Parliament of Swaziland

PART |
PRELIMINARY

Short Title and Commencement,
[. This Act may be cited as Children's Protection and Welfare Act, 2012 and shall come into

force on such date as the Minister may fix by notice in the Gazette and the Minister may fix
different dates for coming into force of different Parts or sections of this Act.

Interpretation.
2. In this Act, unless the context otherwise requires-

"abuse" in relation to a child, means any form of harm or ill-treatment deliberately inflicted on
achild, and includes-

(a) assaulting a child orinflicting any other form of deliberate injury or harm on a child;
(b) sexually abusing a child;
(¢) committing an exploitative labour practice in relation to a child;

(d) exposing or subjecting a child to behaviour that may socially, emotionally, physically
or psychologically harm the child;

{e) exposinga child to physical or mental neglect; and

(f) abandoning or leaving a child without visible means of support;
"a child with disability" means a child who is affected by any disability of a physical, intellectual,
sensory, or mental nature or other disability irrespective of its cause, whether temporary or

permanent, to the extent that a child is unable to engage in activities in a normal way and is as
aresult hampered in his normal functions in certain areas of social life;
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"appropriate adult” means any suitable or proper person who is in charge or control of a child
and is in a position to offer counsel, and ensure that the child offender is receiving the care he/
she is entitled to.

"approved school" means a school designated as such under section 186 of this Act.

"approved school order" means an order made by a Children's Court requiring a child to be sent
to an approved school,

"assessment" means a process of the evaluation of a child by a social worker, on the child's
development and competencies, the child's family or home circumstances, the nature and
circumstances surrounding the socio-economic circumstances of the child or the alleged
commission of'an offence and its impact upon the victim, the intention of the child to acknowledge
responsibility for the alleged offence, and any other relevant circumstances or factors;

"authorised person” means an official or other person authorised expressiy-or impliedly to
perform the act in question; =

"auxiliary social worker" means a designated person who assists social workers with their
tasks;

"Bill of Rights" means the rights and freedoms of individuals contained in Chapter 3
of the Constitution;

"care" means to have duties and responsibilities towards a child including custody and day-to-
day control of the activities of a child.

"chief" has the meaning assigned to it in the Constitution;
"child" means -
(a) aperson under the age of eighteen years;

(b) in relation to criminal proceedings, is a person who has attained the age of criminal
responsibility as referred to under section 83.

"child care provider" means any person other than a parent or guardian who factually cares for
achild and includes -
a) a foster parent;

b) a person who cares for a child with the implied or express consent of a parent or
guardian of the child;

¢) aperson who cares for a child whilst the child is in temporary safe care; the person
at the head of a shelter; a child care worker who cares for a child who is without
appropriate family care in the community; and the child at the head of a child
headed household.

"Children's Court" has the meaning assigned to it under section 132;

"community service" means compulsory work for a community organisation or other compulsory
work of value to a community, performed by a child with his consent and without remuneration;
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"Constitution" means the Constitution of the Kingdom of Swaziland Act, 2005;

"contribution order" means an order made by the Children's Court for a parent of a child who is
sent to an institution to contribute financially for the welfare of the child;

" decent name" means a socially acceptable name that is not derogatory.

"detention" means the deprivation of liberty of a child including confinement in a police cell,
lock-up, prison, approved school, probation hostel;

"diversion" means the referral of cases of children alleged to have committed offences away
from the criminal justice system with or without conditions;

"diversion programme" means a programme which is intended to promote a child's accountability
and reintegration into society;

"early intervention services” means social development services which are provided to families
with children in order to strengthen and build their capacity and self-reliance to address problems
that may or are bound to occur in the family environment;

"emoluments” includes any salary, wages, allowances or any other form of remuneration, whether
expressed in money or not;

"family group conference” means a meeting involving the child, his parents and family members,
the victim of the offence, his parents if the victim is another child, and any other relevant party
to find ways to restore the harm and broken relationships caused by the child's offending;

" family time order" means an order directing a child to spend time with family or in a family
environment.

"foster parent' means a person, not being a parent of a child who undertakes the responsibility
of providing for the care, accommodation and upbringing of the child, with or without financial
reward;

"financial institution" has the meaning assigned to it under section 2 of the Financial Institutions
(Consolidation) Order No, 23 of 1975;

"guardian” means any person who, in the opinion of the Children's Court having cognizance of
any case in relation to the child or in which the child is concerned, is for a time being in charge
of or has control over the child;

"household member" means a person who ordinarily resides in the same household as the child;
"industrial undertaking” has the meaning assigned to it under section 234;

"inquiry magistrate” means the officer presiding in a preliminary inquiry;

"indvuna" means the chief's headman.

"medical officer" means any officer who is working in the medical profession and is qualified to
do so.

"member of the family" includes a parent or a guardian, or a member of the extended family, who
is a household member;
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"Minister" means the Minister responsible for children's issues or the Minister for the time
being charged with the responsibility for that matter;

" orphan" means a child who has lost one or both parents.
"person" means a natural person or juristic person;
"place of detention" -
(a) means any place of detention established or appointed under section 178; and

(b} includes accommodation in police station, police cell or lock-up, prison, approved
school, probation hostel, separate or apart from adult offenders;

"place of safety” means any institution designated for the care and protection of children, foster
home or any other suitable place the occupier of which is willing temporarily to receive a child;

"police officer” has the same meaning as in the Police Act No. of 29 of 1957.

"preliminary inquiry” means the compulsory procedure which takes place before charges are
instituted in relation to the alleged offence and which is held in all cases involving a child over
the minimum age of criminal responsibility, where diversion, conversion to a Children’s Court
inquiry or a decision to decline to charge the child has not yet been taken in accordance with this
Act;

"probationer" means a child for the time heing under supervision by virtue of a probation order;

"probation hostel” means a hostel established or appointed as a place of residence for children
required to reside there under section 186;

"probation period" means the period in which a probationer is placed under supervision by
virtue of a probation order;

"recognisance" means a communication to the child by a police officer or social worker to
appear at assessment on a specified date and at a specified place and time, or by a magistrate to
appear at a preliminary inquiry or at a Children's Court;

"remand home" means a place designated as a detention home for juvenile offenders,

"restorative justice" means an approach to justice which fosters dialogue between the victim
and offender and focuses on the needs of victims, offenders, as well as the involved community,
as opposed to satisfying abstract legal principles or punishing the offender.

"sentence involving residential element” means a sentence or a programme referred to under
section 161 where part of that sentence or programme involves compulsory residence in a
residential facility or a place other than the child's home;

"social worker" used to include ‘auxiliary social worker',

"trafficking" means the recruitment, transportation, transfer, sale, harbouring or receipt of
persans, by means of threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having control over another person,

for the purposes of exploitation;
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" social worker" means a person working as a social worker in the department of Social Welfare,
including a probation officer.

"vulnerable child" means a child with or without parents who lacks the basic needs for survival
and living in circumstances with high risk or whose prospects for health, growth and development
are seriously impaired.

PART I1
GENERAL PROVISIONS

Principles for administration of Act.

3. (1) This Act is to be administered under the principle that the welfare and best interests of
a child are paramount.

(2) Subject to subsection (1), this Act is alse to be administered under the following principles -
(a) every child has a right to protection from harm;

(b) families have the primary responsibility for the upbringing, protection and
development of their children;

(c) the preferred way of ensuring a child's wellbeing is through the support of the
child's family;
(d) powers conferred under this Act should be exercised in a way that is open, fair and

respects the rights of people affected by their exercise, and, in particular, in a way
that ensures -

(i) actions taken, while in the best interests of the child, maintain family
relationships and are supportive of individual rights and ethnic, religious and
cultural identity or values; and

(ii) the views of the child and the child's family are considered; and

(iii) the child and the child's parents have the opportunity to take part in making
decisions affecting their lives;

(e) ifachild doesnot have a parent able and willing to protect the child, the Government
has a responsibility to protect the child, but in protecting the child the Government
shall not take action that is unwarranted in the circumstances;

(f) if achild is removed from the child's family -

(i) the aim of authorised persons working with the child and the child's family is to
safely return the child to the family if possible; and -

(if) the child's need to maintain family and social contacts, and ethnic and cultural
identity, shall be taken into account; and

(iii) in deciding in whose care the child should be placed, the Director of Social
Welfare shall give proper consideration to placing the child, as a first option,
with kin; .
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(g) achild should be kept informed of matters affecting him in a way and to an extent
that is appropriate, having regard to the child's age and ability to understand;

(h) ifa child is able to form and express views about his care, the views shall be given
consideration, taking into account the child's, age, capacity and ability to understand;

(i) ifachild doesnot have a parent able and willing to give the child ongoing protection,
the child has a right to long-term alternative care,

(3) Nothing in this Act is intended to prevent, discourage or displace the application of
informal and traditional regimes that are more promotive or protective of the rights of children
except where those regimes are contrary to the best interests of children. -

(4) Where there is anything to the contrary or less protective or less promotive in any law,
the provisions of this Act shall apply.
PART IIT
RIGHTS OF THE CHILD AND RESPONSIBILITIES

OF PARENTS AND THE STATE

Non-discrimination.

4. A child shall not be discriminated against on the grounds of gender, race, age, religion,
disability, health status, custom, ethnic origin, rural or urban background, birth, socio-economic
status, refugee status or other status.

Right to name and nationality.

5.  Achild has a right from birth to a decent name and to acquire nationality.

Right to birth registration and citizenship.

6. Achild has a right to be registered within three months of birth whether a child is born alive
or still born.

Right of orphaned and vulnerable children to vital registration.
7. (1) Orphaned and vulnerable children shall have aright to vital registration.

(2) The Department of Statistics shall maintain and administer a systematic and
comprehensive disaggregated, quantitative and qualitative data in relation to all groups of orphaned

and vulnerable children.

(3) The Department of Statistics shall put in place mechanisms and strategies for the
collection, analysis and dissemination of data in respect of orphaned and vulnerablé.children.

Right to knowledge of and grow with parents and in family environment,

8. Achild hasa right to know and live with his parents and family and grow up in a caring and
peaceful environment unless it is proved in court that living with his parents would-

(a) lead to harm to the child; or

(b) subject the child to abuse and neglect; or
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(c) not be in the best interests of the child.
Right to education and well-being.

9. (1) Achild has arightto access education, preventive health services, adequate diet, clothing,
shelter, medical attention, social services or any other service required for the child's development.

(2) A child shall not be denied or hindered from medical treatment by reason of religious or
other beliefs.

(3) A child has a right to education regardless of the type or severity of the disability he
may have.

Right to social activity.

10. A child shall not be deprived of or hindered from participating in sports, or in positive
culturai and artistic activities or other leisure activitics except where it isnot in the best interest

of the child.
Rights of children with disabilities.

11. A child with disability has a right to special care, medical treatment, rehabilitation, family
and personal integrity, sports and recreation, education, and training to help him enjoy a full and
decent life in dignity and achieve the greatest degree of self-actualisation, self-reliance and social
integration possible.

Right of opinion.

12. (1) A child has the right to express his opinion freely and to have that opinion taken into
account in any matter or procedure affecting the child.

(2) The opinion of the child shall be given due weight in accordance with the age and
maturity of the child.

Right to protection from exploitative labour.

13. A child has a right to be protected from exploitative labour as provided for under section
236 of this Act and other international instruments on child labour.

Right to protection from harmful and degrading treatment,

14. (1) A child has a right to be protected from torture or other cruel, inhumane or degrading
treatment or punishment including any cultural practice which dehumanises or is injurious to
the physical, psychological, emotional and mental well-being ofa child.

(2) A child should be disciplined in accordance with his age, physical, psychological,
emotional and mental condition and no discipline is justifiable if by reason of tender age or
otherwise the child is incapable of understanding the purpose of the discipline.

Right to refuse harmful cultural and religious practices.
“15. A child has a right to refuse to be compelled to undergo or uphoid any custom or practices

that are likely to negatively affect the child's life, health, welfare, dignity or physical, emotional,
psychological, mental and intellectual development.
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Right to be protected from harmful substances.
16. A child hasa right to be protected from the use of hallucinogens, narcotics, alcohol, tobacco
products or psycho- tropic drugs and any other substances declared harmful and from being
involved in their production, trafficking or distribution.

Right to parental property.

17.  Achild has a right to a reasonable provision out of the estate life, insurance or pension
fund of a deceased parent whether or not born in wedlock or orphaned.

Duties and responsibilities of parents and guardians.
18. (1) A parent or guardian, whether -
(a) married or not; or
(b) the parents of the child continue to live together or not,
shall not deprive a child of his welfare.
(2) Aparentor guardian has a responsibility, whether imposed by law or otherwise, towards
the child which include the responsibility to-

(a) protect the child from neglect, discrimination, violence, abuse, exploitation, exposure
to physical and moral hazards and oppression;

(b) provide good guidance, care, assistance and maintenance for the child to ensure the
survival and development of that child;

(c) ensure that during temporary absence, the child shall be cared for by a competent
person;

(d) exercise joint primary responsibility for raising the children, except where the
parent or guardian has surrendered those rights and responsibilities in accordance
with the law.

(3) A parent or guardian shall be responsible for the registration of the birth of his children
and the name(s) of the parent(s) or guardian shall appear on the birth certificate.

Offence.

19. Any person who contravenes a provision of section 18 commits an offence and is liable on
conviction to a fine not exceeding the monetary jurisdiction of a Magistrate or to an appropriate
term of imprisonment.

Duties and responsibilities of children,

20. A child shall subject to his age and ability and such limitations as may be contained in this
Act, have due regard to his duties and responsibilities to -

(a) work for the cohesion of the family, respect the parents, guardians, superiors and
elders at all times and assist them in cases of need;
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(b) serve the national community by placing physical and intellectual abilities at its
service; :

(c) preserve and strengthen social and national solidarity; and

(d) uphold the positive values of the community in the relations of the child with other
members of that community,

General responsibility of all persons.

21. (1) Every person shall have the responsibility to respect, protect and promote the rights of
children contained in this Act and any other law to the extent that it is applicable, taking into
account the nature of the right and duty imposed by that right and duty.

(2) All officials, employees and representatives of an organ of state shall respect, protect
and promote the rights of children contained in this Act.

General Functions of the Department of Social Welfare.

22. (1) Without limiting any other functions of the Department of Social Welfare, for the
proper and efficient administration of this Act, the functions of the Department of Social

Welfare are to -

(a) provide or help provide, information for parents and other members of the
community about the development of children and their needs; and

(b) provide or help provide, preventative and support services to strengthen and support
families and to reduce the incidence of harm to children; and

(2) For purposes of this Act, social workers shall by virtue of such status be officers of
court. )

PART IV
CHILD IN NEED OF CARE AND PROTECTION

Child in need of care and protection.
23, 1) Achild is inneed of care and protection if -

(a) achild has been or there is risk that the child will be physically, psychologically or
emotionally injured or sexually abused by the parent or guardian or a member of the
extended family or any other person;

(b) the child has been or there is risk that the child will be physically injured or
emotionally injured or sexually abused and the parent or guardian or any other
person, knowing of such injury or abuse or risk, has not protected or is unlikely to
protect the child from such injury or abuse;

(c) the parent or guardian of the child is unfit, or has neglected, or is unable, to exercise
proper supervision and control over the child and the child is falling into bad

association;

(d) the parent or guardian of the child has neglected or is unwilling to provide for the
child's adequate care, food, clothing and shelter, education and health;
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(e) the child -
(i) has no parent or guardian; or
(i) has been abandoned by the parent(s) or guardian(s) and after reasonable inquiries
the parent(s) or guardian(s) cannot be found, and no other suitable person is
willing and able to care for the child;
(f) the child needs to be examined, investigated or treated -

(i) for the purpose of restoring or preserving the child's health; and

(ii) the parent or guardian neglects or refuses to have the child so examined,
investigated or treated,

(g) the child behaves in a manner that is, or is likely to be, harmful to himself or to any
other person and the parent or guardian is unable or unwilling to take necessary
measures to remedy the situation or the remedial measures taken by the parent or
guardjan fail and as result the child cannot be controlled by his parent or guardian;

(h) there is such a conflict between the child and the parent or guardian, or between the
parent or guardian, that family relationships are seriously disrupted, thereby causing
the child emotional injury;

(i) the child is in the custody of a person who has been convicted of physically
assaulting or committing a sexual offence in connection with that child;

() the child frequents the company of any immoral or vicious person, or is living in
circumstances calculated to cause or induce his seduction, corruption or prostitution;

(k) the child is caused to be on any street, premises or place for the purpose of -

(i) begging or receiving alms, whether or not there is any pretence of singing,
playing, performing or offering anything for sale and as aresult the child becomes
ahabitual beggar;

(ii) carrying out illegal hawking, illegal lotteries, gambling or other illegal activities
detrimental to the health and welfare or retard the educational advancement of
the child.

(1) the child is affected or infected by HIV/ AIDS and other life threatening conditions;

(m) the child cannot be controlled by his parent (s) or guardian or the person in whose
custody he is; and

(n) the child is below the age of fifteen years and is engaged-in regular economic activity
detrimental to his health, educational advancement and development.

(2) For the purposes of this Part, a child is -
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(a) physically injured if there is injury to any part of the child's body as a result of the
non-accidental application of force or an agent to the child's body that is evidenced
by, amongst other things, a laceration, a contusion, an abrasion, a scar, a fracture or
other bone injury, a dislocation, a sprain, a haemorrhaging, the rupture of a viscus,
aburn, a scald, the loss or alteration of consciousness or physiological functioning
or the loss of hair or teeth;

(b) emotionally and psychologically injured if there is impairment of the child's mental
or emotional functioning that is evidenced by, among other things, a mental or
behavioural disorder, including anxiety, depression, withdrawal, aggression or delayed
development;

(c) sexually abused if he has taken part, whether as a participant or an observer, in any
activity which is sexual in nature for the purposes of -

(i) any pornographic, obscene or indecent matenal photegraph, recording, film,
videotape or performance; or

(ii) sexual exploitation by any person for that person's or other person's sexual
gratification or for commercial gain.

Taking a child into place of safety.

24. (1) Any police officer, social worker, chief or any designated member of the community
working with children who is satisfied on reasonable grounds that a child is in need of care and
protection may take a child and place the child into places of safety in the manner prescribed.

(2) Any person or the affected child who is in need of care and protection may, on his own
make an application to a social worker, chief or police officer for admission into a place of
safety, who shall follow the procedure in subsection (1),

Presentation before Children's Court.

25. (1) Subject to section 26, a child who is taken into a place of safety under section 24 shall
be brought before the Children's Court within forty-eight hours exclusive of the time necessary
for the journey from the place the child was so taken into custody to the Children's Court in
order to review the appropriateness of the taking of the child.

(2) Ifit is not possible to bring a child before the Magistrate or Children's Court within the
time specified under subsection (1), the child shall be brought before a magistrate who may
direct that the child be placed in -

(a) a place of safety; or

(b) the care of a fit and proper person, until such time as the child can be brought before
the Children's Court.

(3) Ifachild is in a place of safety or in the care of a fit and proper person under subsection

2)-

(a) the person in charge of the place of safety or such fit and proper person shall have
the like control over, and responsibility for the maintenance of the child as the
parent or guardian of the child would have had; and
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(b) the child shall continue in the care of the person referred to in paragraph (a)
notwithstanding that the child is claimed by the parent or guardian or any other
person. _ o

(4) A social worker, police officer, chief or any member of the community who takes a child
into a place of safety under this section shall, immediately upon such taking, cause the parent
or guardian of the child to be notified of such taking.

- (5) A police officer, chief or any member of the community who takes a child into temporary
care under this section shall, immediately upon such taking, notify a social worker of such
taking.

Child in need of medical examination or treatment.

26. (1) If asocial worker, police officer, chief or any member of the community who takes a
child into a place of safety under section 24 is of the opinion that the child is in need of medical
examination or treatment, the social worker, police officer, chief or any member of the community
may, instead of bringing the child before the Children's Court or magistrate, as the case may be,
present the child before a medical officer.

(2) Ifa social worker, police officer or chief does not take a child into a place of safety
under section 24 but is satisfied on reasonable grounds that the child is in need of medical
examination or treatment, he may direct in writing the person who appears to him to have the
care of the child for the time being to immediately take a child to a medical officer.

(3) Ifthe person referred to under subsection (2) fails to comply within forty-eight hours

with a direction made under that subsection, a social worker, police officer or chief may take the
child into temporary care for the purpose of presenting the child before a medical officer.

Medical examination and freatment.
27. (1) A medical officer before whom a child is presented under section 26(1) or (3) -
(a) shall conduct or cause to be conducted an examination of the child;

(b) may, in examining the child and if so authorised by a social worker or police officer,
administer or cause to be administered such procedures and tests as may be necessary
to diagnose the child's condition;

(c) may provide or cause to be provided such treatment as the medical officer considers
necessary as a result of the diagnosis.

(2) The child who is presented before a medical officer under subsection (1) shall be
exempted from medical fees with the authority of a social worker.

© Authorisation of hospitalisation.

28. (1) If the medical officer who examines a child under section 26 is of the opinion that the
hospitalisation of the child is necessary for the purposes of medical care or treatment, a social
worker or police officer may authorise the child to be hespitalised.

(2) Where a police officer authorises the child to be hospitalised, he or she shall inform a
social worker where an exemption for medical expenses is necessary.
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Control over hospitalised children.

29. If a child is hospitalised under section 28, the Director of Social Welfare shall have the same
control over, and responsibility for the maintenance of, that child as the person in charge of a
place of safety would have had if a child had been placed in that place of safety.

Authorisation of medical treatment.

30. (1) If, in the opinion of the medical officer, the child referred to under section 26 requires
treatment for a minor iliness, injury or condition, a social worker or police officer may authorise
such treatment.

(2) If. the in opinion of the medical officer, the child referred to in section 26 is suffering
from a serious illness, injury or condition or requires surgery or psychiatric treatment, a social
worker or police officer -

(a) shall immediately notify or take reasonable steps to notify and consult the parent
or guardian of the child or any person having authority to consent to such treatment;
and

(b) may, with the written consent of the parent or guardian or such person, authorise
such medical or surgical or psychiatric treatment as may be considered necessary
by a medical officer.

(3) Ifa medical officer has certified in writing that there is immediate risk to the health of'a
child, a social worker or police officer may authorise, without obtaining the consent referred to
in subsection (2), such medical or surgical or psychiatric treatment as may be considered
necessary by the medical officer but only under any of the following circumstances -

(a) that the parent or guardian of the child or any person having authority to consent to
such treatment has unreasonably refused to give, or abstained from giving, consent
to such treatment;

(b) that the parent or guardian or the person referred to in paragraph (a) is not available
or cannot be found within a reasonable time; or

(¢) the social worker believes on reasonable grounds that the parent or guardian or the
person referred to in paragraph (a) has ill-treated, neglected, abandoned or exposed,
or sexually abused, the child.

Steps to be taken after medical examination or treatment.

31. (1) A child who is taken into a place of safety under section 24 and is medically examined
or treated under section 27 shall be brought before Children's Court within forty- eight hours -

(a) of the completion of such examination or treatment; or
(b) ifthe child is hospitalised, on his discharge from the hospital.

(2) Ifit is not possible to bring the child before a Children's Court within the time specified
in subsection (1), the child shall be brought before a magistrate who may direct that the child be
placed in -

(a) a place of safety; or
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{b) the care of a fit and proper person,

until such time as the child can be brought before Children's Court,
(3) Achild who -

(a) is taken into care under section 26 (3); and

(b) subsequently undergoes medical examination or treatment,

shall be returned to the person from whose care the child was taken upon the completion of
such examination or treatment or, if the child is hospitalised, upon discharge from the hospital,

No liability incurred for giving authorisation.

32. (1) Ifachild is examined or treated. pursuant to section 27 or 30 -
(a) the social worker or.p-olice officer who authorises such examination or treatment;
(b) the medical officer who examines or treats the child; and
(c) all persons acting in aid of the medical officer,

shall not incur any civil or criminal liability at law by reason only that a child is examined or
treated pursuant to that section.

(2) Nothing contained in subsection (1) relieves a medical officer from liability in respect of
any negligent medical examination or treatment of a child.

Duty of medical officer.

33. (1) Ifamedical officer believes on reasonable grounds that a child he is examining or treating
is physically, psychologically or emotionally injured as a resuit of being ill-treated, neglected,
abandoned or exposed, or is sexually abused, he shall immediately inform a social worker or
police officer.

(2) Any medical officer who fails to comply with subsection (1) commits an offence and is
liable on conviction to a fine not exceeding ten thousand Emalangeni or to imprisonment to a
term not less than six months or both.

Duty of member of the family.

34. (1) If any member of the family of a child believes on reasonable grounds that the child is
physically, psychologically or emotionally injured as a result of being ill-treated, neglected,
abandoned or exposed, or is sexually abused, he shall immediately inform a social worker.

(2) Any member of the family who fails to comply with subsection (1) commits an offence
and shall on conviction be released on a binding agreement on conditions to be determined by the

court.
Duty af child care provider.
35. (1) If a child care giver believes on reasonable grounds that a child is physically,

psychologically or emotionally injured as a result of being ill-treated, neglected, abandoned or
exposed, or is sexually abused, he shall inform a social worker or a police officer.
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(2) Any child care giver who fails to comply with subsection (1) commits an offence is
liable on conviction to a fine not exceeding five thousand emalangeni or to imprisonment for a
term not exceeding three months or both.

Duty of member of the community.

36. (1) Ifany member of the community believes on reasonable grounds that a child is physically,
psychologically or emotionally injured as a result of being ill-treated, neglected, abandoned or
exposed, or is sexually abused, he shall immediately inform a chief, police or social worker.

(2) Any member of the community who fails to comply with subsection (1) commits an
offence is liable on conviction to a fine not exceeding three thousand Emalangeni or to imprisonment
for a term not exceeding two months or both.

Functions of Children's Court in cases of children in need of care.

37. (1) If the Children's Court is satisfied that any child brought before the Children's Court
under section 25 or 31 is a child in need of care and protection, the Children's Court may -

(a) order the parent or guardian to enter into a binding agreement to exercise proper
care and guardianship for a period specified by the Children's Court;

(b) make an order placing the child in the custody of a fit and proper person for a period
specified by the Children's Court;

(c) without making any other order or in addition to an order made under paragraph (a)
or (b), make an order placing the child under the supervision of -

(i) asocial worker; or

(ii) some other person appointed for the purpose by the Children's Court, for a
period specified by the Children's Court;

make an order placing the child in a place of safety for a period of two years from
the date of the order or until he attains the age of eighteen years, whichever is the
shorter; or

(d

—

in the case of a child who has no parent or guardian or who has been abandoned,
make an order placing the child in the care, custody and guardianship of a foster
parent found to be suitable by the Director of Social Welfare for a period of two
years or until the child attains the age of eighteen years, whichever is the shorter,
and pending that, place the child in a place of safety.

—

(e

(2) For the purposes. of subsection(1), the Department of Social Welfare shall submit a
report about the suitability of a caregiver or foster parent, which makes an assessment whether
the person is fit and proper to be entrusted with parental responsibilities and rights in respect
ofthe child, and willing and able to undertake, exercise and maintain those responsibilities and
rights,

(3) If the Children's Court makes an order under subsection (1) {e), the Director of Social
Welfare shall, in order to give effect to the order, immediately endeavour to place the child in the
care, custody and control of a foster parent.
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(4) If at any subsequent time the foster parent intends to return the child who has been
placed in his care, custody and guardianship under subsection (1) (e), he shall report in person
to a social worker and bring the child before the social worker, and the social worker shall place
the child temporarily in a place of safety and inform the Children's Court.

(5) If during the period mentioned under subsection (1) (&) the parent or guardian of the
child concerned has not claimed the child or made any appearance, the Children's Court may-

(a) at the expiry of that period; and

(b) ifthe Children's Court is satisfied that reasonable steps have been taken by a social
worker to trace the parent or guardian of the child,

make an order placing the child for adoption by the foster parent or any person who wishes to
adopt the child, and in any such case, the parent's or guardian's consent for the adoption of the
child shall be dispensed with.

(6) Before making an order under subsection (1) or (5), the Children's Court shall consider
and take into account a report prepared by a social worker in the manner prescribed which -

(a) shall contain such information as to the social background, general conduct, home
surrounding, school record and medical history of a child as may enable the Children's
Court to deal with the case in the best interests of the child; and

(b) may include any written report of a registered medical practitioner or any other
person whom the court thinks fit to provide a report on the child.

(7) In order to enable a social worker to prepare and submit the report referred to in
subsection (6}, the Children's Court may -

(a) adjourn the case for a period not exceeding two months; and

(b) make in respect of the child, as an interim order having effect only during the period
of adjournment, any order which the Children's Court could have made under
subsection (1).

(8) The Children's Court may, in making any order under subsection (1), impose such
conditions or give such directions as the Children’s Court may deem fit for the purpose of
ensuring the safety and well-being of the child in respect of whom such order is made, and such
conditions or directions may include the following -

(a) that the parent or guardian of the child accompanied by the child shall attend
interactive workshops held at designated places;

(b) ifthe child is placed at a place of safety, a social worker shall accompany the parent
or guardian for the first visit to see the child and thereafter the parent or guardian
shall visit the child on a regular basis as determined by the Children's Court; or

(¢) ifthe child is in an educational institution, that the parent or guardian shall consult
with the child's teacher and principal of the institute once a month.



S28

~ (9) Any parent or guardian who fails to comply with any of the conditions imposed or
directions given under subsection (7) commits an offence and is liable on conviction to a fine not
exceeding twenty five tho usand Emalangeni or to imprisonment for a period not exceeding two
years or to both.

(10) An order under subsection (1) shall not be made without giving the child, parent or
guardian of the child an opportunity to attend the proceedings and to be heard.

(11) Notwithstanding subsection (9), an order under subsection (1) may be made if the
Children's Court is satisfied on information given by a social worker that the parent or guardian
of the child, having been required to attend, has failed to do so, or is not available or cannot be
found within a reasonable time.

(12) Ifthe Children's Court is not satisfied that a child brought before it under this section
is in need of care and protection, the Children's Court shall order the child to be returned to the
care and custody of his parent or guardian with close monitoring by a social worker.

(13) The Children's Court may, on the application of -

(a) asocial worker;

(b) the person in charge of a place of safety;
(¢c) the parent or guardian of a child;

(d) the child; or

(e) any person who has information,

amend, vary or rescind any order made under this section if the Children's Court is satisfied that
it is in the best interests of the child to do so; or upon proofthat the circumstances under which
the order was made have since changed after the making of the order.

PART V
CHILD IN NEED OF REHABILITATION AND URGENT PROTECTION

Child in need of rehabilitation.

38. A child is in need of rehabilitation if there is reasonable cause to believe that the child -

(a) isbeing induced to perform any sexual act, or is in any physical or social environment
which may lead to the performance of such act;

(b) lives in or frequents any brothel or place of assignation;
(c) is habitually in the company or under the control of brothel- keepers or procurers

or persons employed or directly interested in the business carried on in brothels or
in connection with prostitution; or

(d) is a victim of sexual violence or labourexploitation or is denied access to education;
or

(e) is a habitual substance abuser.
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Removal of a child in need of rehabilitation fo a place of safety.

39. (1) Any social worker, police officer or chief who is satisfied on reasonable grounds that a
child is in need of rehabilitation may order the child to be removed to a place of safety and the
child shall be temporarily kept in such place of safety.

(2) Any child who is temporarily kept under subsection (1) shall be brought before the
Children's Court within 48 hours exclusive of the time necessary for the journey from the place
where the child was so removed to the Children's Court.

(3) Ifitis not possible to bring a child before the Children's Court within the time specified
in subsection (2), the child shall be kept in a place of safety for a period not exceeding seven
days within which the child shall be brought before the Children's Court.

{(4) Ifthe Children's Court is satisfied that the child brought before it is in need of rehabilitation,
the Children's Court may order the child to be kept in a place of safety until -

(a) an inquiry into the circumstances of the éhild's case has been completed; and

(b) a report of the inquiry has been submitted to the Children's Court by the social
worker,

(5) If the Children's Court is not satisfied that a child brought before it is in need of
rehabilitation, the Children's Court shall order the child to be returned to the care of the parent

or guardian.
Orders upon completion of an inquiry.
40. (1) An inquiry referred to under section 39 (4) shall be made by a social worker.

(2) A social worker shall complete the inquiry and submit a report to the Children's Court
within a period not exceeding one month from the date of admission of a child to a place of
safety under section 39 (1).

(3) If after considering the report submitted under subsection (2), the Children's Court is
satisfied that any child brought before it is a child in need of rehabilitation, the Children's Court
may, subject to the other provisions in this section -

(a) order the child to be kept in a place of safety for a period not exceeding three years
from the date of the admission of the child into a place of safety under section 39 (1)
and the order shall be an authority for his admission into a place of safety;

make an order placing the child for such period not exceeding three years from the
date of the order in the care of the person whether a relative or not who is willing and
whom the Children's Court considers to be a fit and proper person to undertake care
of such child; -

(b

—

(c) make an order requiring the parent or guardian of a child to enter into a binding
agreement, with or without sureties, as the Children's Court may determine, for
such period not exceeding three years from the date of the order subject to such
conditions as the Children's Court thinks fit for the proper care and guardianship of

the child; or
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(d) make an order placing the child under the supervision of a social worker, subject to
such conditions as the Children's Court thinks fit and for such period not exceeding
three years from the date of the order.

(4} An order made under subsection (3) (a) or (d) may have the effect of extending the
period of such placement or supervision, as the case may be, until the child attains the age of
eighteen years.

(5) The Children's Court may, on its own or on an application by or on behalf of the child,
parent, guardian, social worker or person in charge of a place of safety, reduce the period of
placement upon evidence of material change in the circumstances that gave rise to the order of

placement. :

(6) The Children’s Court shall, when making an order under subsection (3) (a) or (d), order
the parent or guardian of a child to enter into a binding agreement for the duration of the order
with such conditions-which may include-

(a) in the case of the provisions of subsection (3) (a), regular visits to the place of
safety where the child is kept; and

(b) in the case of the provisions of subsection (3) (d), ensuring that the child remains
indoors within stipulated times.

(7) Any person who is ordered to enter into a binding agreement under subsection (3) or
(7), as the case may be and fails to comply with any of the conditions for the agreement,

commits an offence and is liable on conviction to a fine of not less than ten thousand Emalangeni
or to imprisonment for a period of not less than six months or both.

(8) A child who is kept in a place of safety under subsection (3) (a) shall, on the expiration
of the period of placement whether by-

(a) lapse of time; or
(b) reason of any reduction made pursuant to subsection (6),

be placed under the supervision of a social worker or other person appointed by the Director of
Social Welfare for such purpose.

(9) The period of supervision for the purpose of subsection (8) shall be determined by the
Children's Court after hearing the recommendations of the social worker and consulting with the

child, parent or guardian but the period of such supervision shall not in any case exceed one
vear from the date of expiration of the period of placement of the child.

(10) The Children's Court may on the application of the child, parent or guardian exempt
the child from the application of subsection (8) if Satisfied that the case warrants such exemption.

Child in need of urgent protection.
- 41. (1) A child is in need of urgent protection if there is reasonable cause to believe that-

(a) that child is being threatened or intimidated for purposes of prostitution or for
purposes of having sexual intercourse with another or for any immoral purpose;

{(b) the child is being forced to marry;
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(¢) the child is pregnant and suicidal or rejected by the family due to this condition;
(d) the child is subjected to hazardous conditions of labour;
(e) the child is forced to undergo cultural or spiritual rituals;
(f) the child is compelled to leave school; or
(g) the child is confined or detained by another person in contravention of this Act.

(2) Any person or the affected child who is in need of urgent protection may, on his own
make an application to a social worker, chief or police officer for admission into a place of

safety.

(3) A social worker at the place of safety shall satisfy himself that the child brought under
subsection (1) is.in need of urgent protection, and if the circumstances so warrant, admit the

child. . -

(4) If the person in charge of the place of safety receives any child under subsection (3),
that child shall be attended to by a social worker within forty-eight hours of admission and the
social worker shall make an assessment and produce a full report of the circumstances.

(5) A child admitted under subsection (3) shall reside in the place of safety for as long as the
social worker is satisfied that the child is in need of urgent protection.

(6) The social worker-
(a) who receives a child under subsection (3); or
(b) to whom the child is brought under subsection (4),

shall immediately inform the Children's Court of such admission with a full report of the
circumstances and shall, in the like manner, inform the Children's Court of the child’s departure.

PART VI
ADMINISTRATION OF PROPERTY OF CHILDREN BY OFFICE
OF THE MASTER OF THE HIGH COURT

Reporting of estate to the office of the Master of the High Court.

42, (1) Where a parent is survived by minor children, the surviving parent, guardian, closest
relative, or any member of the community shall report the estate to the office of the Master of
the High Court within two months after the death of the parent.

(2) A child has a right to the death certificate of a deceased parent.

Seeking permission of the office of the Master of the High Court for alienation, disposal off
or sale of children's property.

43. (1) A surviving parent, guardian, closest relative or any member of the community shall
seek permission of the office of the Master of the High Court prior to mortgaging, alienating,
disposing off or selling children's property.
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(2) A surviving parent, guardian or closest relative who fails to comply with the provisions
of this section, commits an offence and is liable on conviction to a fine not exceeding fifteen
thousand Emalangeni or to imprisonment for a term not exceeding five years or both.

(3) Reimburse the victim to the value of the property that was disposed off through a sale
or otherwise.

Duties of the office of the Master of the High Court,

44, Without limiting any other functions of the office of the Master of the High Court, for the
proper and efficient administration of this Act, the office of the Master of the High Court shall

(a) in administering a child's share of parental property, ensure that the best interests
of the child are met;

(b) where the assets of the estate are being alienated, disposed off or sold, ensure that
permission has been granted and the children are not left destitute or homeless;

(c) have power to administer and confiscate property belonging to children and to
delegate such powers to any person or institution;

(d) where the office of the Master of the High Court discovers that the property
belonging to children has been negligently used by the successful heir or any other
person, request the concerned person to pay that property failing which the Office

of the Master of the High Court shall make an application to court for such a person
to pay that property or for a writ of execution to be issued by the court;

(e) where parents married in community of property have deserted, neglected or
abandoned children, hear evidence to verify the contribution of the surviving spouse
towards maintenance of such children;

(f) where the surviving spouse is found not to have made any contribution under
paragraph (e) -

(i) give to such spouse a child's share only;

(i) exercise discretion to award any amount of money depending on the
circumstances of the case; or

(iif) divide the half share of the abandoning spouse between his children,
(g) have power to invest the money brought to the office with any financial institution;

. (h) on inquiry by the minor children of the deceased estate concerned, provide adequate
: information on the status of the properties or monies invested on their behalf;

(i) assista minor child of a deceased estate to open an account in a financial institution;
(j) notify the Director of Social Welfare in writing of the opening of such an account;

(k) cause the Director of Social Welfare to undertake periodic reviews of the socio-
economic status of the child. .




























































































































































































































































































































































