IN THE HIGH COURT OF SWAZILAND

-

Civ. Case No.1005/91

In the matter of

MKIZE ZLLIOT MHLANGA 1st Applicant
ZNOCK HLATSHWAYGC 2nd Applicant
THEMBA DLAMINI 3rd Applicant
and

THE ATTORNE&-GENERA# 5 ’ Respondent

JUDGMENT
(11/5/93)

Hull, C.J.

By section 21 of the Finance and Audit Act 1967 (Act No.l8
of 1967) it is provided {inter alia} as follows:

HIf it appears to the Permanent Secretary that any person
who 1s ... a public officer -

S o)

" .pther government property;

is .... responsible for the loss of a2ny .. stores or

C#end if, within a period specified by the Permanent

Secretary, an explanation satisfactory to him is not
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furnished with regard to such..... loss ..... , the Permanent
Secretary shall surcharge such person the ...loss,... or
such lesser amount as the Permanent Secretary may
determine".

The Permanent Secretary has power, under section 23, at any
time to withdraw a surcharge in respect of which a
satisfactory explanation has been received or if it

otherwise appears that no surcharge should have been made.

A person who is dissatisfied with a surcharge made against
him may, within 21 days after being notified of 1it, appeal
in writing t¢ the appropriate Service Commission under
section 24(1). Subsection (2) of that section provides that
the commission ‘tacting in its discretion shall determine

every appeal and shall make an order thereon accordingly’.
Section 24(4) provides as follows:

"This section shall not be deemecd to affect the powers of
the High Court to review any proceedings taken under this
Part®.

In 1987, the differential assembly of a motor vehicle, being
the property of the Government, was stolen from the yard of
the Water and Sewerage Board in Mbabane. Subsequently, on
8th August, 1991, the applicants in these present
proceedings were surcharged in the sums of E3378.77, ES00
~and E300 respectively in respect of the loss, At all
‘rféievant times, they were employees of the Board. The
_éﬁ?gﬂarges were Imposed by the Principal Secretary 1in the
"Ministry of Finance. Under the terms of the surcharges, the
appiicants were to pay them by monthly instalments, over a
peribd of 10 menths in the case of the first applicant and
over a period of 6 months in the case of each of the other

two.




In October 1¢91 the applicants commenced these present
proceedings on notice of mction for rgview. They seek to
have the surcharges set aside, or reviewed and corrected, on
grounds that are set out in paragraphs 12 to 14 of the first
applicant's supporting affidavit. These are, in summary, Aas
follows:

(a) As between the applicants, the respective amounts

of the surcharges are arbitrary.

(b) In the circumstances of the case, the applicants
could not reasconably be held liable for the loss,
and the decision was brought about by -

(i) irrelevant considerations, and/or
(ii) bad faith, and/or
(1ii) improper exercise of discretion.

(c) For the reasons in (a) above, the decision was

ultra vires.

In hisrfounding affidavit (on which the other applicants
also rely) the first applicant asserts that he was summoned
to attend an enquiry before a board. There he was told that
on the information before the board, he was the main suspect
and he was called on to show cause why he should not be

surcharged the full wvalue of the equipment. He denied
liability. He =also asserts that the enquiry was not
completed at this stage. Thereafter he made his own

investigation and obtained information as to who had
commltted the theft. According to the first applicant, the
ocard met again in or about July 1991 to consider the matter
further. At this meeting three names were given to the
board and he also informed it that he had two witnesses.
These were .the other two applicants now before this court.
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They gave evidence, confirming tnat they had seen the named

persons taking the differential.

According to the first applicant, it was after this hearing
that the applicants were surcharged by the Principal

Secretary on 8th August.

This is not a complete or accurate account of the sequence
of events leading to the surcharge. In the way in which the
affidavit is expressed, the startling circumstances in which
the first applicant claims to have witnessed the theft are

alsoc not apparent.

Mr. T.T, Vilane has given an affidavit in answer. He states
that he 1is the chairman of the Losses Committee which
carries out inguiries into what he describes as the offences
stipulated under the Act. He agrees that there was an
inquiry @oput says that the first applicant appeared before
the Losses Committee. He admits that the first applicant
was the main suspect and was requested by the Committee to
show cause why he should not be surcharged for the loss. He
denies that the matter was not concluded at the first
meeting. In support of his denial, he produces a document
as annexure 'R1", which he identifies as a surcharge imposed
on 3rd June 1991 on the first applicant alone, for the full
amount of the lost item., i.e. E4378.77.

Mr, Vilane geoes on in his affidavit to describe what
happened subsequently. He explains that the first applicant
tocld the Committee that he had carried out his own
investigations and that the Committee met in July of 1991 at
that applicant's regquest, because he wanted to tell the
Committee where to find the differential, At that meeting
the second and third applicants were called as the first




applicant's witnesses. Afterwards, the first applicant's
surcharge was readjusted, downwards, by E1000 and the other
two applicants were surchargecd ES00 each.

The applicants have not filed further affidavits in reply.
At the present hearing, both counsel were content with the
record as it has been produced here. It is not easy to

follow in all respects.

The first document, at pages 1 and 2 of <the record, is
described as a brief for the Losses Committee. It 1is
uncdated. Then, in the sequence in which the record is set
cut, pages 3 to 41 are described as minutes of a meeting
with security guards in respect of the loss, apparently in
the office of an Assistant Director. It appears that this
comprised a panel of 7 persons, including a Mr. Mbhamall as
chairman and also including &a recorder. This meeting was
ostensibly held on 30th June 1991 according to the tenor of
pages 3, though from page 26 it also appears that it
continuea on 1st July. Several persons, including all of
the applicants, were interviewed, These minutes conclude,
on page 41 of the record, with a decision that they should
be typed and distributed to "the members of Management' and
that there should be a meeting on 2nd July *1987" .

No one has sought to explain the significance of pages 1 -
41 of the record, or itc challenge them. It seems to me to
ve

likely, having regard to the nature of the minute, that
despite the date "1891" on page 3 this is & record of
proceedings that occurred scon after the loss in June 1987 -
i.e. that the reference on page 41 to the year 1987 1s
correct.

Pages 42 to 56 of the record are described (at page 42) as

"Losses Committee's Findings". They are in typescript, but
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handwritten ncoctes have been inserted on pages 42, 45, 48, 49
and 51, which indicate that these proceedings took place on
28th May 1991, 18th June 1991, 25th June 1991, 9th July 1991
and 16th July 1991. This part cf the record does refer to
the fact that on 28th May 1991 the Losses Committee resolved
that the first applicant should be surcharged the wheole of
the loss. Mr. Vilane in paragraph 4 o¢f his affidavit
verifies this, i.e. verifies the decisicn to surcharge the
full amcunt on 28th May. From 18th June onwards, this part
of the record( according to its tenor) is concerned with the
first applicant's request to be heard further and to call
the second and third applicants as witnesses, Again Mr,
Vilane verifies this in paragraph 6 of his affidavit. I do
not think that the discrepancy in that paragraph, whereby he
refers to the second hearing of the Committee as occurring
in July only, is significant. As I say, at this hearing,
both sides accepted the record and the applicants have not
sought to rebut Mr. Vilane's statement that the surcharge
ingquiry was held before the Losses Committee. I therefore
proceed on the basis that pages 42 onwards of the record

deal with the surcharge proceedings.

For the Crown, an objection in 1limine was taken at the
outset which, in its notice in terms of rule 6(12)(c) of the

Rules of the High Court, is expressed in this way:

"The applicants' remedy against the decision of the
Principal Secretary ...... was to appeal to the
appropriate Service Commission 1in terms of section
24{(1) of the Finance and Audit Act 1967. The
applicants have failed to exhsust this remedy and
consequently this Honourable Court has no Jjurisdiction

to hear and determine this matter.!

In the coral submissions, counsel argued that on their
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papers, and on the reccord, the applicants were not alleging
procedural irregularities -~ so that their zppropriate remedy
was tc have appealed rather than to seek a review - and
further that having regard to Liassou v Pretoria City
Ccuncil 1979 35A 217 (TPD), this Court should hold that it

has no jurisdiction by way of review.

I cdo nct consider that the objectieon in 1limine c¢an be
sustained. In Liassou, the applicant had applied to the
Court to review a decision by the Pretoria City Council,
under section 35 of the Pretoria Town Planning Scheme
(1974), refusing 1ts request to wuse premises for the
purposes of entertainment involving pin ball machines.
Secticn 17(9) of the Scheme stated that an applicant
aggrieved by a deciéion of the Council had a right of
appeal. Under section 35, the zppeal lay to the Townships
Board, and 1t was common ground that appeals were by way of
complete rehearings. The applicant approached the court

without having pursued that right of appeal.

In his Jjudgment, at paragraphs E and F on page 219, Preiss
J. said:

"A Court leans against the removal of a perscn's right
to review proceedings of a tribunal in the Supreme
Court, or of the postpcnement of such right until his

remedies have been exhausted in the form cf appeals to

which he is entitled. I agree with Mr. Strauss for the
applicant, that the exclusion <¢f the Court's power to
entertain a review 1immediately following upon the
alleged irregularity must flow from the express werds
cf the relevant statute or by necessary implication

frem all the relevant terms,"

He then went on to cite the earlier authorities on which he
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relied for that conclusion, and in particular the summary of

Scuth African law by Holmes JA. in Local Road

Transportation Board and Another v Durban City Council and
Another 196% (1) SA 586 (A) at page 593B, in which that
latter judge said:

"In the present case the correct apprcach is to enquire
whether and to what extent the intention of the
Legislature c e e was to oust the Court's
Jurisdiction pending exhaustion cof the statutory remegdy
of appeal .... There will ©e an ouster only iif that
conclusion flows by necessary implicaticn from the
particular provisions under consideration and then cnly

to the extent indicated by such necessary implication."

In the present instance, of course, there 1s nc such
implication. On the contrary, section 24(4) of the Act
expressly reserves the jurisdiction of the High Ccurt on

review,

The applicants do allege here {though at this point I make
no comments on the merits) issues of arbitrariness, bad
faith and Jjurisdiction. Moreover, although the point 1is
admittedly not raised in their papers, it is apparent from

the record - and it was acknowledged by Crown Counsel during
the ccurse of this hearing - that as far as the seccnd and

third applicants are concerned, there 1is 1in reality a
question cf procedural irregularity. In all the
circumstances, and having regard to the unfortunate passage
of time, I consider that the Court does have Jurisdiction to
entertain the application and that I shculd proceed to do so

on the merits.

I should however refer to c¢ne o¢ther preliminary matter, It

is not suggested that the Principal Secretary, who imposed
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the surcharges, is not today the proper officer toc exercise
that power. It was not suggested either that the process
that was followed here - i.e. that before he did so, the
Losses Committee conducted <the inguiries and made the
recommendations and findings on which he acted in imposing
the surcharges - was by reason that 1t did so irregular.
That has ncot been in issue in these prcceedings.

It is not the basis on which they have bheen brought. I
intend accordingly to proceed cn the basils that no objection

is taken by the applicants in that regarda.

The surcharge procedure is statutery. Where it appears to
the Principal Secretafy that a public officer is (inter
alia) responsible for‘a loss of government property, section
21(1) contemplates that he is toc call on the officer to give
a satisfactory explanaticon to him within a pericd that the
Principal Secretary is to specify. If the officer fails to
do s¢ within that time, then the Principal Secretary 1is
bound under the section to surcharge him fer its value or
for such lesser amount as the Principal Secretary shall

determine.

A surcharge is not a c¢riminal penalty. I have some
reservations about characterising it as a penalty at all. I
think that the true purpose of the Act is to proctect public
assets and revenue by providing a statutory procedure
whereby the Gevernment can reguire an officer who has caused
r is responsible for a loss to indemnify the public revenue
up te the full amount of the loss. It is a summary remedy -
anad to that extent a peremptory remedy - in which, once the
Principal Secretary comes to the view prima facie that the
officer is responsible, that officer then has the burden of
giving a satisfactory explanation. The Principal Secretary

must nave a sufficlent basis for his view, however, and he
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must afford the officer an opportunity to give an
e¥xplanation, and he must then consider any explanation so

given, before he may exercise the power to surcharge.

As Tar as the first sepplicant is concerned, he was called

before the Losses Committee on 28th May 1991 to show why he

should not be surcharged. It 1s not in dispute that the
differential assemply had been stolen in 1987, Although
pages 1 - 42 of the record have nct been referred to in the

evidence, they have been accepted by both ccunsel as part of
the record. Counsel for the first applicant, in his own
submissions on the decision to surcharge, argued that the
case against him was. based on suspicion. It appears from
the record of the proceedings before the Losses Committee
that it must had regard tc the proceedings described in the
garlier part of the record when considering his

explanations.

What that part of the record indicates is that the assembly
was found to ve missing on 22nd June 1987. In the inquiry
described on pages 2 to 41 (inclusive) a Mr. Nzima, who was
watchman on duty on the previous Saturday, said that when he
had taken his lunch break on that day he had asked a friend
Mr. Dube to lock after the yard. Before he began his lunch,
Mr. Dube came to see him to say that the first applicant
wanted him at work because he had a message for him. Cn
returning to the yard he found that the first applicant was
not there. On inquiry from the storekeeper, he was told
that the first applicant had left the yard. A Mr, Simelane
said that on the Saturday, the first applicant had asked him
to tell the second and third applicants to wait for the
first applicant at the gate.

The first applicant was himself interviewed. He said that
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although he did not remember, he thought he came to the yard
at abcut 8 a.m. He said that he told Mr, Simelane to tell
¥y, Nzima that he would be going home but as the other man
did not see Nzima, he went down and found Dubes, and he said
that by locking, he could see that he was relieving Nzima,

At about 2 p.m. he asked Dube to call Nzima and he waited
about one hour for Nzima before leaving. He said that he
left to go home to a sick child at about 3 p.m. Mr. Dube
denied that Nzima asked him tc¢ look after the "workshop"
while he was at lunch. He said the first zpplicani sent him

to find Nzima at about 1 p.m.

The second and third applicants were also interviewed on
this occasion., The former said he was at the yard with the
first applicant on the Saturday from about 11 a.m. to 1 p.m,

The third applicant said that he was home on that day.

It is in my view clear from this ecarlier part of the record
that any basis for calling on the first applicant to show
cause why he should not be surcharged rested on suspicion
alone. He had been present at the yard on the Saturday even
though he was not on duty. Mr, Nzima and a Mr, Malinga both
suspected that the first applicant had been sent to lock for
Nzima by way of diversion and told the panel this. Malinga
also based his suspicions on previous dishonest activity 1in
which the first applicant was salid to have been involved.
But it was never established that the assembly was stolen at
this time. On any proper view the basis on which it might
appear to anybody then that the first applicant was a thief

was extremely flimsy.

At the initial inquiry before the Losses Committee on 28th
May 1921, some four years later, when 1t was decided first

to surcharge him, the Committee appears only to have been
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concerned to hear an explanation from him, In other words
it appears tTo have relied, subject to his explanation, ¢n
the earlier record. He clearly was gliven an opportunity to
make an explanation. He appears toc have given two
explanations as to why he went tc the yard on the Saturday.
The one was that he was on was on standby and had received
an emergency c¢all. He had not menticned this at the earlier
inquiry. The other was that he went to look for somebody
whom he could now not remember. He also said in effect that
he could not remember the detalls of the earlier
investigation. The Committee appears to have elicited an
acknowledgement from him that when he had returned to the
vard the differential was missing, but it 1is by nc means
clear frecm the record as to what he was acknowledging in
this respect, and he was in any case saying to the Committee

that ne did not remember svents well, four yezars on,

At the conclusion of the proceedings against the Lfirst
applicant on 28th May 1291, on the record produced here and
cn the evidence before me, I do not think that 1t can be
said that there was any reasonable basis on which it could
appear to the Lesses Committee or in due course, on 1ts
report and recommendaticns, to the Principal Secretary, that
the first applicant was responsible for the loss ¢f the
differential assembly; and nctwithstanding the ambiguity of

his reasons, four years later, as to why he went to the yard
on the Baturday, I do not consider that in those
circumstances the account he himself gave to the Committiee
can be regarded properly as unsatisfactery. He was
contending with suspicion, not with prima facie or even

reascnable grounds for thinking that he had been
responsible, through dishonesty or carelessness, for the

loss of the assembly.
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When the Committee later reccnvened at his reqguest on 18th
June, it was for the purpose of enabkling him to show why the
surcharge should not e withdrawn on the giving of a
satisfactory explanaticon bty him at that stage. Bubject of
ccurse to the observation that for the reasons given, T do

noct consider that the o©ccasion feor the surcharge had

properly arisen, this was 1in the light of the earlier
aecision a proper course for the Committee tc¢ take, having

regard to section 23 of the Act.

At thig hearing the first applicant, for the first time, put
forward the evidence that I earlier referred to as being of
a startling neture. What he now had to say was then he have
been to South Africa with his son, to see a witchdoctor,
There, when he looked intoc a mirror, he saw three men (whom
I will not refer to by name) taking the differential, The
witchdocteor then tcecld him  that the second and third
applicants could alsc tell him what they saw. Thereupon he
went to see the other applicants who agreed that they had
indeed seen these other men taking the assembly. He called
both of the other applicants btefore the committee on 18th
June. It may be recalled that they had been interviewed at

the enguiry in 1987.

On now being called as witnesses, they both said that they
nad seen the three men taking the differential. The third
applicant explained that they had kept guiet because they

had feared for their lives.

The Losses Committee then called the three men who were _
veing accused of the theft. All denied that they had stolen

the assembly. The Committee alsc c¢alled Mr. HNzima,

epparently because of a suggestion that he had seen them

take it. He denied this.
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Thne {irst applicant was given the opportunity on 8th July,
1991 to comment further in explanation on the accounts given
the first two men who were accused by him of the theft. He
then said that he did not blame the Committee Tfor the
decisgsion it have taken because he realised ne had failed to
give an explanation and that the Committee cculd not rely
on the ald of a witchdoctor., He also, for the TfTirst time,
implicated another employee as the "trainer'" of the three
men he had accused. Having done so however, he told the
Commitvcee that it could <Zo as it wished. in turn, it
Thanked him and asked him to tell it as soon as he found the

differential.

S5till later the first applicant was given an cppcertunity to
confront this other employese before the Committee. The

other man denied that he had trained anyone to steal.

The seccond and third applicants were then asked by the
Committee to glve further statements. They were both
questioned as to why they had nct reported at the outset
that they had seen the differential being taken (i.e. by the
three other men who had been accused by them)}. The second

applicant's answer was that he thought the matter was to
come to an end. The third said again that he was afraid of

being shot.

At fthe end of the 1last hearing cn 18th July, 1991, the
Committee decided that the first applicant's surcharge
should be withdrawn and =z new one imposed. It also resoclved
that the second and third applicants should each be

surchargad ES00.

Thereafter the Principal Secretary imposed surchages on 8th

August, 1991 as earliler described.
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As fanciful as the first applicant's account of nis
revelation wmay have Dbeen, it 1s not to bpe 1nferred
necesgsarily from thalt that he was responsible for the loss
of the differential. As tThose wno practise criminal law
know well, there may bhe reasons other than gullt why a
person may offer a false explanaticn, even before a verdict
is given. Here +the Committee had already reached a
conclusion, He was seeking tec get it to change 1{is mind.
His new explanation could have been that of & man who was
nct responsible for the loss, and wanted to avold the
surcharge, but had no other basis on which to try to
persuade the Committee to alter its decision. Of course
there could have been other reasons for the account too.
Revelaticns of the kind described by him have the advantege

that, if helieved, they will explain not only a delay in

offering an account but also {as here) possible
contradictions 1n accounts given at different tTimes. Even
this, however, would not necessarily mean that the

explanation is that of a guilty person. It might - thcough I
do not suggest that 1t 1s so here - be the device of a man
who has seen something, previously denied by him, that he

now feels forcea to disclose,

All of this is, however, in my view, by the way. At the end
of a long tale, the fundamental pcint in favour of the first
applicant's case 1is that there was never was a sufficient
basis on which section 21 could properly have been invoked
s0 as to enable the Principal Secretary to call upon him to
offer a satisfactory explanation. There was nothing that
was in any way sufficient to c¢call for, from him, an
explanation. There was nothing cn  which, on the
recommendation o¢f the committee, 1t could preperly have

appeared to the Principal Secretary that he was the person

who was responsible for tne loss.
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++. The position of the second and third applicants is rather
different. It is in my view easy to understand why it was
eventually decided that they should pay E500 each towards
the loss of the differential assembly. By their own
accounts they had each seen the assembly being stolen. They
had done nothing to prevent this as it occurred, and they
had done nothing for a long pericd of ftime to report 1t,
despite the opportunities to do so that arose because of
extensive 1inguiries. In the circumstances described by
them, every public officer has a responsibiiity for
reporting what has happened. There was in my view something
satisfyingly ironic in the fact that they were taken at
their word (whatever that was worth) and surcharged for
their lack of responsibility. However, as Crown Counsel
correctly conceded, the statutory surcharge procedure was
not followed at all against them. In theose circumstances,

though with regret, I have tc grant their applicaticns,

Accordingly, the surcharges are set aside. The moneys that
have been deducted from the applicants' wages are to be
refunded to them. The first applicant is to have

his ccsts on these proceedings, against the respondent. In
the circumstances, I decline tc make any orders for cests in
favour cf either of the other applicants.

D o

DAVID HULL
CHIEF JUSTICE




