IN THE HIGH COURT OF SWAZILAND
HELD AT MBABANE
Civil Case NO. 329/09
In the matter between:
KWANELE MNCINA
APPLICANT
VS
THE COMMISSIONER OF POLICE

1st RESPONDENT
THE DIRECTOR OF PUBLIC
PROSECUTIONS

2nd RESPONDENT
CORAM
MBC MAPHALALA, J
FOR Applicant
Mr. N. Manana 
FOR Respondents
Mr. Mathunjwa
JUDGMENT 
January 2010
[1] Applicant instituted a bail application before this Court on a Certificate of Urgency. The basis for the urgency are two-fold: First, that he is kept in custody with highly volatile people and that his safety is not guaranteed; Second, that the conditions in custody are not suitable and his health is deteriorating.
[2] The Respondents did not oppose the urgency; however, they opposed the release of the applicant on bail.
[3] The applicant was arrested on the 16th August 2009 by police officers based at the Mbabane Police Station. He is charged with the murder of Daniel Jabulani Matsenjwa, a member of the Police Service based at the Mbabane Police Station.
[4] The application for bail is opposed and the Respondents submit that the applicant is facing a very serious charge of murder and that the sentence to be meted against him should he be found guilty can influence him to abscond trial.
[5] Furthermore, the Respondents submit that applicant's parental homestead is situated at Mpuluzi area which is adjacent to the national boundary separating the Kingdom of Swaziland and the Republic of South Africa; and, that it would be very easy for Applicant to escape from the country.
[6] It is also evident from the Respondent's Opposing Affidavit that when the police arrived at the applicant's homestead to arrest him for the commission of the offence, he ran away from the police officers. Applicant does not deny this in his Replying Affidavit.
[7] Applicant was eventually arrested by a certain security personnel at Mhlabatsi forest who then alerted the police.
[8] The Respondents further submit that there is a likelihood that if released on bail, the applicant may influence or intimidate witnesses; that one of the crown witnesses is a minor schooling at Nhlanganisweni High School who is an accomplice witness and has been released on bail.
[9] The applicant is charged with the murder of a Law Enforcement Officer who was at the time performing his functions as such and was killed by virtue of his holding such position. The crime is listed in the Fifth Schedule of the Criminal Procedure and Evidence Act No. 67 of 1938 as Amended.
[10] Section 95 (5) of the Criminal Procedure and Evidence Act as amended stipulates that a person charged with an offence listed in the Fifth Schedule shall, if admitted to bail, pay a bail amount of not less than E50,000.00 (Fifty Thousand Emalangeni.)
[11] Accordingly, the law considers the offences listed in the Fifth Schedule to be very serious.
[12] During the hearing of the bail application, the court was referred to Section 96 (12) of the Criminal Procedure and Evidence Act as amended by learned Counsel for the Prosecution; it provides that:
"Notwithstanding any provision of this Act, where the accused is charged with an offence referred to:
(a) In the Fifth Schedule the Court shall order the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that exceptional circumstances exist which in the interest of justice permit his or her release."
[13] Applicant's Counsel argued that paragraphs 8, 10 and 11 of the Founding Affidavit do constitute Exceptional Circumstances as required by law.
[14] Paragraph 8 states that:
"I did not take part in the pelting of the deceased with stones although I was in the company of my co-accused. When all that happened at the scene of the crime took place, I was in hiding and did not participate in same."
[15] Paragraph 10 provides that:
"Before my arrest, I was employed and thus I was the breadwinner in my family as I have two children who are fully dependent on me and also my parents are unemployed they are fully dependent on me."
[16] Paragraph 11 provides that:
"The matter is urgent by virtue of the fact that, were it to take its normal course, I stand to suffer irreparable harm in that I am kept with highly volatile people in custody such that my safety and welfare is not guaranteed. The health conditions in custody are also not suitable for me such that on each day that passes, my health status is deteriorating and negatively affected."
[17] It is apparent from paragraph 8 of the Founding Affidavit that the applicant does admit that he was in the company of the co-accused when the crime was committed, but says that he did not participate in the commission of the offence because he was hiding. He doesn't explain why he was in the company of the co-accused or why he was hiding; to me, this is a contradiction and a bare denial which cannot constitute an Exceptional Circumstance.
[18] In paragraph 10, the applicant states that before his arrest, he was employed and was the sole breadwinner supporting his two minor children and his parents. He does not say where he was employed or what kind of work he was doing. Being the sole breadwinner alone without other factors cannot constitute an Exceptional Circumstance.
[19] The deteriorating health status of an accused does constitute an Exceptional Circumstance provided that this is proved to the satisfaction of the court with the requisite medical report. The age of the accused particularly where he is under the age of sixteen years does constitute an Exceptional Circumstance. Similarly, the period for which the accused has spent in custody since his arrest does constitute an Exceptional Circumstance particularly where it is not certain when the trial will be concluded.
[20] It is common cause that the applicant did not annex any medical proof for the allegation in paragraph 11 of his Founding Affidavit that his health has deteriorated; hence, this cannot amount to an Exceptional Circumstance.
[21] The Supreme Court of Swaziland has dealt with a similar application for bail where the applicant was charged with an offence in the Fifth Schedule.
[22] Beck J.A. in the appeal of Bheki Shongwe v. Rex Criminal Appeal No. 11/2005 (unreported), at page 2 stated:
"The offence with which the appellant is charged is one that falls under Schedule 5 of the Criminal Procedure and Evidence Act as amended by Act 4 of 2004. The circumstances under which bail may be granted to persons in custody awaiting trial on a charge that falls under Schedule 5 are set out in Section 96 (12) (a) of the abovementioned Act."
[23] His Lordship then quoted the above Section as I have done in paragraph 12 above.
[24] His Lordship proceeded to deal with the question of the onus of proof quoting the South African case of S. v. Vermaas which also dealt with a similar matter. At page 2 His Lordship had this to say:
"In the case of S. v. Vermaas 1996 (1) S.A.C.R. 528 (T) Van Dijkhorst J had this to say about Section 60 (11) (a) of the South African Criminal Procedure and Evidence Act which section is in similar terms to Section 96 (12) (a) of the Swaziland Act:
It is expressly worded as an exception by the use of 'notwithstanding any provision of this Act'. It is limited to only a number of crimes stated in Schedule 5 .... It is imperative "the court shall order the accused to be detained". The accused is called upon to satisfy the court that the interests of justice do not require his detention in custody. Clearer wording cannot be sought for an onus on the accused.... The applicant therefore bears the onus to satisfy me on a balance of probabilities that the interests of justice do not require his detention."
[25] His Lordship went on to state that he is "in complete agreement with that exposition of the meaning and effect of the section as espoused in the Vermaas case above"
[26] At page 3, His Lordship also quoted with approval the South African Constitutional Court case of S.V. Dlamini ; S.V. Mdladla and Others; S. V. Joubert ; S. Schietekat 1999 (2) S.A.C.R. 51 at page 90, paragraph 78 where Kriegler J said:
"Then there is the question of the onus .... It was not suggested that the imposition of an onus on an applicant for bail is in itself constitutionally objectionable, nor could such a submission have been sustained. This court has in the past unhesitatingly struck down provisions that created a reverse onus carrying the risk of conviction despite the existence of a reasonable doubt; but what we have here is not a reverse onus of that kind. Here there is no risk of a wrong conviction, the objection that lies at the root of the unacceptability of reverse onuses. All that the Section does in this regard is to place on an accused, in whose knowledge the relevant factors lie, an onus to establish them in a special kind of interlocutory proceeding not geared to arriving at factual conclusions but designed to make informed prognoses."
[27] As stated in the preceding paragraphs, the applicant has failed to adduce evidence to satisfy the court that Exceptional Circumstances exist which in the interests of justice permit his release; the relevant factors lie within the knowledge of the applicant and he bears the onus to adduce evidence of those factors.
[28] No oral evidence was given by the applicant during the hearing; the only evidence at the disposal of the court are the affidavits filed by the applicant and the investigating officer.
[29] I have not had assistance on the authorities on the meaning of 'Exceptional Circumstances'; however, this phrase refers to a fact or condition which is unusual but relevant to a particular action. Examples could include a deteriorating health condition of the accused and/or his young and tender age.
29.1 In the case of S. v Jonas 1998 (2) SA SACR 667 (South Eastern Cape Local Division) and 678, His Lordship Horn JA dealing with the South African Section 60 (11) which is similar to our Section 96 (12) (a) had this to say:
"From the aforesaid provisions it is clear that a court is obliged to order an accused's detention where he stands charged of a
schedule 6 offence and a court will only be empowered to grant bail in those instances provided the accused can advance exceptional circumstances why he should be released. The effect of this provision is to shift the onus to the accused to convince the court on a balance of probabilities that such circumstances exist. The schedule 6 offences are serious offences such as murder, rape and robbery where there were aggravating circumstances present when they were committed.
The term 'exceptional circumstances' is not defined. There can be as many circumstances which are exceptional as the term in essence implies. An urgent serious medical operation necessitating the accused's absence is one that springs to mind. A terminal illness may be another. It would be futile to attempt to provide a list of possibilities which will constitute such exceptional circumstances. To my mind, to incarcerate an innocent person for an offence which he did not commit could also be viewed as an exceptional circumstance. Where a man is charged with a commission of a schedule 6 offence when everything
points to the fact that he could not have committed the offence because, e.g. he has a cast-iron alibi, this would likewise constitute an exceptional circumstance."
29.2 From the above authorities, it is evident that it is within the discretion of the court to decide in each case, guided by the evidence submitted, whether or not exceptional circumstances exist; there is no closed list.
[30] Furthermore, Section 96 (12) (a) requires that the "accused must show that Exceptional Circumstances exist which in the interest of justice permit his or her release".
[31] Section 96 (4) of the Criminal Procedure and Evidence Act as amended provides that:
"The refusal to grant bail and the detention of an accused in custody shall be in the interests of justice where one or more of the following grounds are established:
....(b) where there is a likelihood that the accused, if released on bail, may attempt to evade the trial;
(c) where there is a likelihood that the accused, if released on bail, may attempt to influence or intimidate witnesses or conceal or destroy evidence...."
[32] The applicant ran away from the police when they wanted to arrest him; hence, there is a likelihood that if released on bail he may evade trial. Furthermore, one of the crown witnesses is an accomplice witness who is young and still schooling, and there is a likelihood that the applicant if released on bail may attempt to influence or intimidate the witness.
[33] Similarly, his homestead is situated along the border with South Africa coupled with the fact that he is facing a serious crime, it is likely that he may escape to another country.
[34] In the circumstances, I find that the applicant has not established on a balance of probabilities that 'Exceptional Circumstances' exist which in the interest of justice permit his release. The application for bail is therefore refused.
[35] The Registrar of the High Court is accordingly directed in terms of Section 95 (7) of the Criminal Procedure and Evidence Act as amended to expedite the procedure under Section 88 bis for purposes of an earlier trial date.
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