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[1] In January 2009, Applicant instituted an urgent application before this Court under case No. 355/09 calling upon the Respondents to show cause on a date to be fixed by this Court, why:
(a) They should not be ordered to make Free Primary Education in public schools for every Swazi child in terms of Section 29 (6) as read with Section 60 (8) of the Constitution of Swaziland Act No. 001 of 2005.
(b) They should not be ordered to make available their Education Policy relating to the implementation of their Constitutional obligation in terms of Section 29 (6) as read with Section 60 (8) of the Constitution No. 001 of 2005 in order to ascertain compliance therewith.
[2] The orders that were being sought were mandatory in nature. However, on the 16th March 2009, the Court issued the following declaratory Orders:
2.1. That every Swazi child of whatever grade attending Primary School is entitled to education free of charge, at no costs and not requiring any contribution from any such child regarding tuition, supply of textbooks and all inputs that ensure access to education and that the said right accrued during the course of the period of three years following the coming into force of the Constitution.
2.2. That the Government of Swaziland has the Constitutional obligation to provide education free of charge^ at no cost to every child so entitled.
[3] The Court declined to order the Swaziland Government to produce its Policy on education for scrutiny.
[4] It is worth mentioning at the onset that the declaratory orders issued by the court merely declared the right to Free Primary Education for all Swazi children of whatever grade attending Public School; it further declared that the government of Swaziland has a Constitutional obligation to provide education free of charge at no cost to every Swazi child so entitled.
[5] However, it is trite law that declaratory orders merely pronounce upon the existence or non-existence of a legal state of affairs. It is not executory and does not compel anybody to do anything. In the present case, these orders did not compel Respondents to implement the Free Primary Education. No time frame was fixed when the Respondents would implement the "declared right"; it was left to the Respondents to decide when implementation would commence.
[6] In June 2009, the applicant instituted the present proceedings seeking a Mandatory Order as the appropriate relief for the alleged violation of Section 29 (6) as read with Section 60 (8) of the Constitution of Swaziland Act No. 001 of 2005.
[7] The relevant prayer which was pursued during the hearing was prayer 2 which provides that:
"Directing and compelling the Respondents to make Free Primary Education available this year to every Swazi child in terms of the Constitutional obligation placed on them by Section 29 (6) as read with Section 60 (8) and Section 2 of the Constitution and in terms of the judgment of this court delivered on 16th March 2009.
[8] The Respondents are opposing the application. In their Opposing Affidavit, the Respondents have raised two Points in Limine. First, that the matter is "res judicata" having been adjudicated by this court on 16th March 2009 as between the parties, for the same thing and on the same ground. Second, that the present application in so far as it purports to enforce the order made under Civil Case No. 335/09 is misconceived on the basis that a Court Order of this nature is enforced by Contempt Proceedings and not by an application against the same party, seeking the same relief on the same ground.
[9] However, during the hearing of this matter, the learned Counsel for the Respondents told the Court that they were no longer pursuing the "Points In Limine" but the merits of the case.
[10] I agree with the learned Counsel for the applicant and it is Common Cause that this Court has jurisdiction to hear and adjudicate over this mater in terms of Section 14 (2) as read together with Section 151 (2) of the Constitution of Swaziland Act No. 001 of 2005.
[11]   Section 14 (2) provides that:
"The fundamental rights and freedoms enshrined in this chapter shall be respected and upheld by the Executive, Legislature and the judiciary and other organs or agencies of government and, where applicable to them, by all national and legal persons in Swaziland, and shall be enforceable by the courts as provided for by this Constitution."
[12]   Section 151 (2) provides that:
"Without derogating from the generality of subsection (1) the High Court has the jurisdiction:
(a) to   enforce   the   fundamental   human   rights   and freedoms guaranteed by this Constitution; and,
(b) To hear and determine any matter of a Constitutional nature.
[13] Section 2 of the Constitution provides that "the King and Ingwenyama and all the citizens of Swaziland have the right and duty at all times to uphold and defend this Constitution."
[14] The issue before Court is whether a Mandatory order could be issued compelling the Respondents to provide Free Primary Education NOW to all Swazi children attending Primary school in all grades at no costs to the children. In deciding this matter, the nature of "the right" under scrutiny is decisive.
[15] This right is in Section 29 (6) of the Constitution, and it provides as follows:
"Every Swazi Child shall within three years of the commencement of this Constitution have the right to Free
Education in public schools at least up to the end of primary school beginning with the first grade."
[16] Applicant prays that this Section be read together with Section 60 (8) of the Constitution. The latter Section provides:
"Without compromising quality the State shall promote Free and Compulsory basic education for all...."
[17] Section 60 (8) is not justiciable since it is part of the Directive Principles of State Policy. Section 56 (1) of the Constitution provides that:
"The Directive Principles of State Policy Contained in this chapter shall guide all organs and agencies of the State, citizens, organizations and other bodies and persons in applying or interpreting this Constitution or any other Law and in taking and implementing any policy decisions, for the establishment of a just, free, and democratic society."
[18] Section 56 (2) provides that:
"The Prime Minister shall report to Parliament at least once a year all the steps taken to ensure the realization of the directive principles contained in this Chapter."
[19] And Section 56 (3) provides that:
"The Provisions of Sections 57 to 63 are not enforceable in any court or tribunal."
[20] In the circumstances, the focus should be on Section 29 (6) which is justiciable as well as the judgment issued by this Court on the 16th March 2009.
[21] It is applicant's contention that Free Primary Education should be provided now because the three year period has come and gone, and that a failure to do so amounts to a violation of the Constitution.
[22] Applicant further contends that the lack of resources and infrastructure is not a legally justified reason for not implementing the right enshrined in Section 29 (6) of the Constitution, the reason being that the "Right" is absolute.
[23] However, Applicant concedes that the Respondents failed to make a budgetary allocation towards Free Primary Education because they misconstrued their Constitutional Obligation; and according to him this cannot be a good excuse.
[24] Applicant quotes with approval a portion on the 16th March 2009 judgment at page 26 where it is stated:
"That it is the responsibility not to be abdicated by the Third
Respondent for whatever reason or excuse including lack of funds, shortage of teachers et all; it is clear from the use of the word "shall" which in the context in which it has been used in Section 29 (6) as an accruing right, appears to be imperative, compelling compliance, and not merely a directly or permissive expression."
[25] In his Replying Affidavit, the applicant concedes at paragraph 12 that the right to Free Primary Education is not self-executing and that it is positive in nature requiring government action; however applicant denies that the right is subject to the availability of resources as did the court on the 16th March 2009.
[26] However, in his Replying Affidavit at paragraph 25, applicant states:
"It is not for the applicant to point out where the money should come from, that is a Constitutional duty placed on the  Respondents.     As  custodians  of public funds and resources, it is incumbent upon the respondents to set aside money for Free education."
26.1.   (1) The above statements, in my view, does recognize  the  importance  of resources  in realizing the right.
[27] According to the applicant, the Court should enforce the right as required by Sections 14 (2) as read with Section 151 (2) of the Constitution whether or not resources are available to implement Free Primary Education.
[28] Furthermore, it is not denied by the applicant as did this Court in its judgment on the 16th March 2009 that Free Primary Education encompasses not only school fees but a host of other ancillary costs including the Construction of more schools, additional classrooms, provision of books and stationery, employment of additional teachers and construction of teachers' houses, provision of furniture, teaching aids and equipment.
[29] According to the applicant and the 16th March Court Order, a failure by the Respondents to implement Free Primary Education in all grades at the same time would amount to an abdication of their Constitutional obligation.
[30] At paragraph 23 of his Replying Affidavit, the applicant concedes that the Respondents are ill-prepared to implement Free Primary Education and attributes this to "their casual approach to and implementing and misconstruction of Section 29 (6) as well as a lack of Political will".
[31] The issue of "preparedness of the Respondents to implement Free Primary Education as well as the availability of resources cannot be ignored by this Court since these factors have a bearing on the enforcement of the right to Free Primary Education.
[32] As previously stated, on the 16th March 2009, this Court merely made a declaratory order which was not   executory   and   which   did   not   compel   the
Respondents to implement the right to Free Primary Education. The order was not mandatory.
[33] The Respondents produced a draft Hand Book for Free Primary Education in November 2008 which sets out how the Respondents intended to comply with their Constitutional Obligations in terms of Section 29 (6). The draft is annexed as "RHA1" to the Respondents' Supplementary Heads of Argument.
[34] This draft handbook was revised in July 2009 and re-issued as the Free Primary Education Implementation Plan and Progress Report being annexure "RHA2".
[35] Both reports advocated a staggered approach to Free Primary Education beginning with grades 1 and 2 in 2010. The productions of the Reports indicate a concerted effort on the part of the Respondents to comply with the declaratory nature of the judgment of the court issued on the  16th March 2009.    That judgment left to the discretion of the Respondents to produce a programme on how they intended to comply with their constitutional obligation in terms of Section 29 (6) of the Constitution.
[36] Being declaratory in nature, the judgment could not then dictate the format of the Programme or the manner of implementation; that was left to the discretion of the Respondents.
[37] It is true that the Court rejected the staggered implementation of the right; however such a rejection is contrary and contradictory to the judgment being declaratory and not mandatory. In the final analysis, the judgment being declaratory in nature cannot prescribe the manner of implementation of Free Primary Education.
[38] It should be borne in mind herein that the Respondents did comply with the judgment by formulating the programme of implementation after the Court had declared that they had the Constitutional  Obligation  to  provide  Free  Primary Education. After the judgment, they did not fold their arms but took positive steps to comply with their obligation even though the judgment had not ordered and/or even directed or compelled them to do anything save for the declaration.
[39] If the judgment had been mandatory, which it was not, then it would be open for the court to prescribe the programme and manner of implementation.
[40] I have been referred to the South African case of Minister of Health v. Treatment Action Campaign 2002 (5) S.A. 721 at 755 where in a case to force the government to comply with the right to health enshrined in the Constitution the Court ruled that "the funds must be produced or procured by the Respondents where-so-ever and how-so-ever to fulfill their constitutional obligation.
[41] Such an order can only be made where the Court is satisfied and it has been proved on a balance of probabilities that the funds do exist. In countries where the economy is good and not shaky like ours, it is understandable to issue such an order.
[42]   In the case of Mansell v. Mansell 1953 (3) S.A.
716 at 720-1, it was held that the court will not make orders which cannot legally and practically be enforced since they do not have any practical efficacy.
[43] I associate myself fully with that judgment. In deciding the present application, I have to be convinced that the orders made can legally and practically be enforceable. An order which does not pass this test can only lead to anarchy, chaos and confusion; such a state of affairs cannot be allowed to happen.
[44] It is Common Cause that the Right to Free Primary Education as enshrined in the Constitution and declared by this court means more than removing payment of school fees by Swazi children. In addition, there has to be in place on the ground enough schools and  classrooms,   sufficient  teachers  and  teachers' houses, enough books and stationary for every child as well as provision of furniture, equipment and teaching materials.
[45] As applicant has correctly conceded that the right to Free Primary Education is not self-executory and that it is positive in nature requiring government action in order to realize the right. The only way in which government could make the right realizable or effectual is by putting in place a programme of action with a budget allocation; all government programmes are dependent on the availability of resources for their successful implementation.
[46] The availability of the right in the Constitution is one thing and its implementation is another thing. For a court to declare that the right exist is one thing, the enforcement of the right is another thing which depends ultimately on the availability of resources; hence, the court has to be careful not to be populist and play to the gallery and ignore closing the gap between theory and practice.
[47] Whether the right in issue is absolute or qualified is irrelevant; what is decisive is the availability of resources, the preparedness of the State to enforce the right with the requisite structures in place as well as the availability of a programme of action put in place by the state to realize the right; It is my considered view that the Respondents have shown a political will to comply with the constitutional provisions.
[48] To hold the Government accountable for reneging and abdicating its constitutional obligation to provide Free Primary Education, applicant has to prove on a balance of probabilities that the resources for doing so are available at the disposal of the government but the government does not want to utilize them. Applicant has not proved that resources are indeed available.
[49] The statement attributed to the judgment of the 16th March 2009 that "the responsibility to provide Free Primary Education is not to be abdicated by the Respondents for whatever reason or excuse including lack of funds and shortage of teachers et all "was taken out of context on the ground that the Right to Free Primary Education is Socio-economic in nature. It can only be realized when resources are available at the disposal of the government.
[50] It is evident to me that the Respondents are not ready to implement Free Primary Education in all grades now because of the following factors:
First, it has not been proved that after the advent of the constitution in 2005, new schools and Additional Classrooms have been built to accommodate the influx of Swazi children intending to benefit from the right to Free Primary Education;
Second, no evidence has been advanced to prove that additional new teachers have been employed as well as Teachers' houses built to accommodate them;
Third, no evidence has been adduced to prove that the Respondents have in their possession and custody sufficient books, stationery, furniture, equipment and other teaching material to cater for all the children;
Fourth, no evidence has been adduced to prove that the Respondents have budged for this programme.
[51] It is clear to me that the implementation of the Right to Free Primary Education cannot be finalized overnight. A lot of funds are needed to make this right realizable. The political will to implement the Right on its own without the availability of resources is not enough.
[52] the Respondents have put in place the Implementation Plan of 2009 which is a detailed Programme of how they intend to comply with their constitutional obligation in terms of Section 26 (9) of the Constitution; according to that programme, the implementation of Free Primary Education will be staggered in accordance with the declaratory nature of this court's judgment of the 16th March 2009. The steps taken by the Respondents are in the circumstances reasonable and satisfactory in view of the limited resources at the disposal of the Respondents.
[53]   In the circumstances, I make the following order:
52.1   The application is hereby dismissed.
52.2   Each party to bear his own costs.
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