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Summar

Labour Law — Appeal against decision of the Industrial Court granting 1%
Respondent’s Counter application derecognizing the Appellant as_a majority.
union in 1 Respondent’s undertaking — Whether 1* Respondent entltled to the
order concerned in the circumstances of the matter.

JUDGMENT

[11  The appellant noted an appeal against a judgement of the Industrial Court
handed down on the 11" March 2020 in which the said court dlsmlssed the
Appellant’s application for a declaratory order and related rehefs whilst
granting a counter application brought by the First Respondent agamst-the"

. current appellant who was then the applicant.

(2] I'have read my brother Fakudze AJA’s judgment and confirm that I have
arrived at the same conclusion with regards the fate of the counter application
although I have done so for:.different reasons Whieh 1 reSpeetfully set out

herein below.



[3] .

[4]

The Appellant and Second Responden't"are' unions established in terms of the
Industrial Relations Act 2000 as amended, WhiISt the First'Responden't‘ isa
company duly established in terms 'Qf' the company Laws of this country.
Whereas the First Respondent company has emplbyed in its underta_king
employees who are members of either the appellant or the Sec_on(‘i.
Respondent, there cropped up a dispute with regards the recpgnit_ion _df the
said unions by the First Responduenbt on the basis of each Such Union claiming -
to have been recognized as the one having a inajOrity bf ﬁlembéfs ff‘o_mvamong

the First Respondent’s employees in the latter’s undertaking.

The common cause facts of the matter are set out in full in the Judgement of
the court a quo. I will only have to set out a summary in this text so as to lay
a basis for the decision to which I have come. It is not in dispute that the
Appellant was recognized as a majority union in the First Resp‘onc‘lent,’s
undertaking in March 2013. This relationship was confirmed in é Wfitten’
recognition agreement. The terms of this agreement entailed how the
recognition of the applicant was to be withdrawn in the event of a need arising.
This was to follow a procedure in terms of which inter alia, the First
Respondent was going to issue various monthly notices to the Applicant for it

to be cautious that its membership was declining and had gone below 50% of



the employer’s workforce.. The withdrawal itself was going to be at the
instance of the First Respondent as the empIOyér, who was going to seek an
order of court granting such withdrawal. The Industrial Relations Act says as
much about the withdrawal of recognition in the case of a union whose
membership has declined to below 50% of the wo__rkf(_)rce'. Again, such
withdrawal has to be through an order _of court and at the instance of the

employer.

[5] Owing to the fact that one of the themes of this matter is the reCognitibn, withdrawal
of recognition and the effect of a union as a i'najoﬁty L_mion in an undertaking, it
would be crucial for me to capture the clauses of the recognition ,agréement this
matter is about as having been concluded between the Appellant and the First
Respondent as well as the relevant section of the Industrial Relations Act 2000 as
amended. These clauses of the recognition agreement are 3.6, 3.7 and 6.1 and the

section of the Act is section 42 (11).
Clauses 3.6 and 3.7 read as follows:- .

“3.6 The union accepts that its recognition by the
Company  shall depend upon its continued
representation in terms of this Agreement. Where the

number of Union members Jrom amongst the total



number of eligible employees ‘of ‘the Company
decreases to less than fifty percent (50%), then the
Company shall inforni the Union, in writing, of this

fact;

3.7 The Company shall give ninety (90) days written
notice to the union from the date of posting to rectify
matter (as per 4.6), failure of which shall result in the

company withdrawing the its recognition, ”
Section 42 (11) reads as follows:-

(11) An employer may make an application to the Industrial Court for

the withdrawal of recognition if—

(a) If the organization’s representativeness falls below the
representativeness contemplate in subsection (5)a)

Jor a continuous period of more than three months; or

(b) The organization has materially breached its
obligations under a recognition agreement or an

award of recognition under subsection (9)".



[6]

[7]

A necessary inference from the agreement, if not an express one, was that
during its tenancy there was not going to b'e'anOth_er'union recogniZed on the
basis of its being a majority union. In fact, the recognition agreement had
described the appellant as the sole collective bérgairling' ) employ'ee
representative in the First Respondent?s under‘taking._’I_'his is also ih—keeping
with simple logic which is that there cannot be two unions reco gnized on the
basis of each being a majority union in one undertaking as there can only be

one majority union membership at a time. This in my view is one of the

‘'Teasons for withdrawing recognition of a union that has lost majority status in

an undertaking.

The parties are agreed that sometime in 2016, several unions in the country
purported to amalgamate and form one union called the Amalganiated Trade
Unions of Swaziland (ATUSWA).  The appellaht ~ j_oin_ed, the "séid
amalgamation and for a number of years ATUSWA Was ‘taken to be the
employee representative in the First Respondént’sb undertaking and it assumed
all the recognition rights hitherto enjoyed by the Swaziland Manufacturing
and Allied Workers Union (SMAWU), the appellant herein. There however
cropped up a dispute between the constituent memb_ers:' of ATUSWA; with

SMAWU claiming to be independent of ATUSWA and also claiming its



[8]

[9]

entitlement to continue to conduct its affairs as it d1d prlor to the purported
amalgamation. A matter launched at the Industnal Court by SMAWU
claiming the unbundling of the two was dismissed by the said YCourt. SMAWU

then noted an appeal to the Industrial Court of Appeal.

With the rivalry raging between the constituent members of ATUSWA
referred to above, it would appeat‘ that a huge number of SMAWU’s mombefs
employed at the First Respondent’s undertaking, defected en masse to ]omthe
union known as the Swaziland Transport and Allied Workers Union

(STRAWU), the Second Respondent herein.

Whilst the appeal hearing by SMAWU was awaited on the judgement refusing

_its unbundling with ATUSWA s0 as to allow it to revert to the position it was

in before the amalgamation, the Second Respoﬁdent applied to the First
Respondent for recognition as a majofity union, claimi_ng to have garnered
more than 50% membership in the latter’s undortaking. The First Respondent |
refused this application clarifying that it had already recognized the Appellant
as the majority union and could therefore'not'recogoize_ another one on the

same basis. This prompted the Second Respondent to réport a dis‘pl'lté:\.zvith



10]

the Conciliation Mediation and Arbitration Commission (CMAC), claiming

. that the First Respondent was unjustifiably refusing to recognize it

notwithstanding that it had since garnered more than 50% membershi_p' in the

First Respondents’ undertaking.

Whatever happened at CMAC, there was 'subsequéntly a recognition of the
2" Respondent as the majority union in the First Réspond_e_nts undertaking
despite its having initially noted it could niot reco gnize another union on such
a basis without having withdrawn the recognition of the earlier union through
an order of court. In short the First Respondent was now recognizing two
unio;ls: each as a majority one which was not tenable. Worse still, this was
done behind the Appellant’s back who was not part of Second Respbndents
recognition exercise at CMAC. In its papers the First Respondent wants to
make it look like it was forced by CMAC to conclude this recognition
agreement with the Second Respondent. I must say from the onset that I
cannot accept this. Firstly CMAC, which was sitting as a conciliator had no
power to do so as it could not in law force anyone to ConClude a recognition

agreement whilst acting in its capacity as a conciliator. Secondly the First

Respondent had itself earlier acknowledged that it was inappropriate for it to

conclude such a recognition agreement with the appellant still recognized by



[11]

it on the same basis. Further, the First Respondent ,Was aware that its
agreement had envisagedv that happening after it would have been
derecognized or after its recognition agr.eeme:n_t‘ would have becn.withdfawn
through a court order, which had notil.)appéﬂe_d‘._ "I. ‘thcrefojfe;‘ :fi‘ndl thé_'Firs‘t
Respondent’s claim that it was _fofced by CMAC to conclude the re'cbgniinn
agreement with the Second Respondent to be disingenuc')us'; There ¢an be no

doubt that the First Respondent was actuated by some calculated benefit it

" stood to gain from this recognition which_ was known only to itself and

possibly the Second Respondent when it concluded that particular reco gnition
agreement. This recognition it is common cause was concluded on the 23t

August 2018.

Given that the Judgement of the Industrial Court, the appeal against which
was at the time pending before the Industrial Court of Appéal, had refused the

unbundling of ATUSWA and SMAWU, the former (ATUSWA) who hitherto

exercised the rights and duties of SMAWU in the recognition agreement,

between the applicant and the ‘First Respondent, moved an application
challenging the then recent recognition of STRAWU as a majority union in

the undertaking on top of SMAWU, contrary to the recognition agreement



between the two of them as well as contrary to section 42(1 1 ) of the Indugtrial

Relations Act 2000 as amended.

[12] Before the application by ATUSWA challenging the recognition of STRAWU
as a majority union could be determined in ‘court, the Industrial Couﬁ .‘vOf
Appeal handed down its judgment in terms of which it aHOwed the unbundling
of SMAWU and ATUSWA with the result that the former resumed its ﬁgﬁts' |
and duties flowing from its recognition égreerﬁent with First Respondent. This
judgment of the Industrial Court of Appeal was handed down on the:'. 231

October 2020.

[13] It flowed from this development that the ‘ch:alleng‘e to ,thé recognitibn of
STRAWU by the First Respondent hitherto p;ending at the Industrial Court -
was withdrawn by ATUSWA presumably because it had become. academic
for it. As the launch and withdrawal of that application had been at the
instance of ATUSWA the Appellant contended that this conduct should not

be held against it.

[14]The appellant is shoWn as having first made a move in the enforcement of
whatever rights it had against the First Respondent arising from their

recognition agreement post the Industrial Court of Appeal Judgement, in



[15]

“January 2019 when .it wrote to the latter asking for a meeting to discuss

collective bargaining issues including grading m_ethodé and the el.ec_t.io_n.of
shop stewards. In its response First Respondent advised Appéllant that it
could not meet it because of the infighting within its (Appellant?s) ‘rank‘s which
allegedly made it difficult for it to know which'.fa‘c‘:tion was the authentic
SMAWU. First Respondent further 'advi‘sed.the‘appliqént that it had 'élr_eady
recognized the Second Respondent as a majority union which had garnered
more than 50 plus 1% in its undertaking and that the latter was now the union

with the right to negotiate terms on behalf of all employees within the

‘bargaining unit in the First Respondent’s employ.

The Appellant responded thereto by launching the application, a judgement
arising from which is the subject of this appeal. In the said application the

appellant had sought the following reliefs:-

1. Declaring the applicant (SMAWU) to be a legally recc_)g(zize’d
trade union ‘in the First Respondent in terms of a written
recognition agreement dated and signed by the applicant and
first Respondent on the 20" March 2013. (Annexure SMAWU 1

hereto).



2. Declaring that the applicant is the only trade union that has sole
collective bargaining i‘ights for eneéloyees and/or its members in
the first Respondent in terms of the Re'cognition__agreememf
entered into and signed by the parties (applicant and first
respondent) on the 20% March 2013. (Annexure SMAWU 1

hereto).

3. Declaring the purported RéCognition Agreement entered into by and
between the First Re&pondent and the Second .Respondent on 23
August 2018, annexed and marked SMAWU 2 hereto, to be invalid, null
and void and of no'legal force and effect on the grounds that the
purported Recognition of Second Respondent by First Respondent was
a direct violation of clause 3 of the Recognition Agreement between

applicant and First Respondent.

4. An order setting aside the purported Recognition Agreement
between the First Respondent and the Second Respondent

(annexure SMAWU 2).

5. Directing the First Respondent to fully coopemte with the Applicant
in respect of all or any collective bargaining matters including

convening of wages and conditions of employment negotiations



of the Applicant’s members in the employ of the First Respondent

Jfor the financial year 2019 —2020.
6. Costs of this application

7. Further and/or alternative relief.

[16] After the matter had been argued before the court a qud_ V.Z.Dlamini AJ, who
was sitting with two members of the Industrial Court, diSﬁﬁSsgd prayéfsl 3 and
4 of applicant’s application whilst upholding prayers 1,2,and 5 thet_eof;T_his‘
it said it was doing pending determination of the counter applicétion filed '.by'
the First Respondent in the same proceedings. I mention in passing that the

“counter Application in question sought an order effectively corre¢ting what
the First Respondent had done outside the provisions of the recognition
agreement signed between it and the Appellant as well as contrary to the
Industrial Relations Act which effectively provided for the de- reco gnition of
the Appellant first before there was reco gnition of another majority union like
the Second Respondent. I will revert to this péint later Whén"ai'ss‘ess'ing if in
law it 'was open to the First Respondent to move an application effectively

regularizing what it had done outside the law and in that manner.



[17]

With regards prayers 3 and 4, which were about the appcllant seeking an order
declaring the recognition agreement concluded by and betWee‘n the First and
Second Respondents a nullity or put differently déclaring it irivalid, null and
void on the grounds that- same had violated clause 3 of the regognition
agreement, the court a quo had found that those prayers could not suéceéd.
This it had done on two main grounds; t_h;it is by Upht)ldihg the point m limine
on the appellant having had no locus standi in judicio to allegedly ask‘court to

withdraw the recognition agreement between the two Respondents as well as

"in the merits of the matter.

[18]

[19]

In prayer 4 the appellant had sought an order setting aside the recognition_
agreement concluded between the First and Second Respondents. Like prayer
3, this prayer had also not been granted by the court a quo on the same

grounds.

Although the dismissal of prayers 3 and 4 had formed part of the appellant’s
appeal, the appeal against the decision on these prayers was eventually
withdrawn or not pursued on the day of the hearing. This means that this court

can no longer entertain them on an appellate basis. I however find it
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appropriate to mention in passing that in so far as the court a quo had found
that it had no locus standi to determine the said prayers because according to
it recognition could only be withdrawn by an employer, such was in my view

a misdirection. Isay so because the section relied upon, that is Section 42(1 1)

of the Industrial Relations Act 2000 as amghded; ’Wzlls not p_rOViding'for a

situation such as that of the relief sought by thé Appellaht. The Appellant h'e_id
actually sought a declaratory order that the recogn_ition agre}ement‘between the
First and Second Respondents be declared a nullity because its conclusion had
disregarded certain preliminary steps including the provisions 6f section
42(11) of the Act. It was not asking for an order ‘withdrawing a reédgnition
which is a different relief altogether. The latter .sdughf an order declaiing the;
purported recognition a nullity, The withdrawal of recognition presuppOses

the undoing of an existing recognition whilst the declarator of a recognition

as a nullity presupposes that the said recognition was one concluded outside

law and was a non-starter therefore. Had this simple fact been appreciated

there was no way the Court a quo would have come to the conclusion it did.

In my view equating the nullity sought to a withdrawal is a misnomer.

Anyone aggrieved by a recognition agreement that is a nullity because it
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would have been concluded contrary to law or outside other agreements on-

‘how or when it should be concluded, should be e"nt‘itled‘ to have it declared a

nullity because it would neyef have been in lawful“exiStenc'e;. Thgre is no
rationale why that should be done by an employer‘_oln_ly,' when such an
employer is not likely to do it anyway if that _etnplojrc;r, in so concluding it,
had found such agreement to be beneficial to it, al“be,it. cbncluded'ﬁnlawfully,‘
The recognition agreement that the Act directed be Withdrawﬁ by thé
employer is in my view the one that had been properly con_ciuded but had
since been violated or there has occurred a i)re-ach to its terms. 'A'récognivtion

agreement concluded contrary to'the Industrial Relations Act and other

-existing agreements on what should happen prior to the conclusion of a new

one, should be capable of being challenged by an aggrieved party and even be

declared null and void at that party"s instance.

Certainly, the refusal to declare such a recognition a nullity on the grounds
that it can only be withdrawn by the employer is a clear misdirection because
what was there sought was not a withdrawal of a proper recognition but a

declarator of it as a nullity because it had not been concluded lawfully.



[22] It should therefore follow that in so far as the second Respondent was

[23]

[24]

recognized as a majority union outside the agre¢ment the First Respdndent
had with the Appellant and contrary to the provisiéhs of section 42 (1 1) of the
Act, then that purported recognition had to be declared a nullity. There is
nothing however preventing the _recognition of such a union as a minority
union in that undertaking. The recognition of a union as a"rnaj Ority one on top

of an established one should therefore be set aside in order to avoid confusing

the law on the subject as well as causing disharmony in the work place. .

There would be nothing wrong with the First Respondent recognizing any
further union it felt the need to recognize (including the Second
Respondent),as one of the minority unions, provided that the terms of such a
recognition would be covered in the reply to the application _coh_yeyiﬁg Suqh a
recognition as envisaged by the Ihdlistrial Relations Act-ZOQO(a's amen‘d'e’d)
and as per Section 42 (4) of the Industrial Rélatibns Act. Seé Zi;eng Yong

Swaziland (PTY) LTD Vs Swaziland Processing Refining and Allied

‘Workers Union (206/2006) 2007 SZIC 6.

A lot was said by the First Respondent on why it failed to follow the

Recognition agreement between it and the Appéllant regarding the withdrawal



of recognition on the basis that the Appellant’s ‘members had falléﬁ:belosw
50% in the manner provided for in the Act and in the recognition agréement
between them. First Respondent averred that it cou_ld _'noAt , d.erec‘qgnize or -
withdraw the recognition in question because ther_é "Was i‘hfi'ght.in.g‘ Within the

Appellant’s executive.

[25] Whilst it could be true that there may have been such in fighting, this court does
not agree that same would have prevented the First. Respondent from
instituting proceedings for the: withdrawal of the rcéégﬁifioh agreement.
Those proceedings would not be directed at a faction but to SMAWU_‘_as an
organization through complying with the Rules of Court in terms of which
the application would have been served on the appellant at its ‘registered office
as a union or if that was impossible by 5.eeki11'g a directive from the court on
how to effect proper service on SMAWU as the Respondent. The Rules
provide how proper service suitable in such circumstances should be effected.
It is therefore disingenuous for the First Respondent to raise the infighting as
a bar to its seeking the withdrawal of the recognition agreement it had
concluded with the Appellant if the requirements were met. It may well be
that there would not have been any meaningful opposition to that relief as
sought if the First Respondent is to be believed and it would théreforé have

withdrawn the recognition and then freely'reco gnized the Second Respondent.



[26]

[27]

I agree that there was no reason why prayers 1,2 and 5 should not have been'
granted. The view I take is that thg-grantfof these prayers would _haVe: tolll :
remain in place until such time tha£ the recogniﬁbn of the Appellant“ by tﬁe =
First Respondent as a sole representative of all- employees within the
bargaining unit, would be lawfully withdrawn. This I'say foreshédéiéving the
view I have taken of the counter _applic_ation, taking into_ accoﬁnt‘vthat the‘ hiitial

grant of the above stated prayer's had been rendered academic '-by’the counter:

application’s subsequent grant.

In its counter application the First Respondent had sought an order effectiv_ely
withdrawing the recognition of the Appellant by thé_ Fifst Rcspondent é's_"thé
sole representative of all the latter’s employees found within the bargaining
unit. This withdrawal of recognition has also been referred to as the
derecognition of the appellant by the Respondent. The First Respondent’s
counsel admitted during his submission' that - this ‘appli‘catiqn for the

derecognition of the Appellant was not p;operly made and thfcit it should have

"been done prior to the recognition of the Second Respondent by the First
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Respondent, which confirmed that the 'recognition of the seco'nd_'res‘pondent

as a majority union on top of another majority union was irregular.

Whereas the First Respondent’s Counsel’s submission is that they could not
derecognize the appellant because of the infighting within is eXecutiy:e ranks
I have already indicated that this reason is not acceptable. It is _aqtually
defeated by the very fact that after the Appellant had institﬁtéd these
proceedings in the court a »quo, tﬁe difficulty raised by the Firét'Respof_ldént
was 1o longer there when it applied and was granted an order derecognizing
the same Appellant by means of the counter application it instituted. The first
Respondent is suggesting that the infighting was no longer a barrier WIie_n it

sought the counter application.

It seems to me that there are various difficulties with the counter application
standing as a relief in the circumstances as well as with the order granting it.
The relief sought via the counter appl_icafion was sought in the backdrop of
the First Respondent having first unlawfully appropriated to itself that which
upon its being challenged it now seeks to legitimize by means of a court order.

That is to say it had, whilst acting contrary to the agreement it had with the
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Appellant as well as the letter and spirit of the'Indust:ial Relations Act per

Section 42 (11), gone on to recognize the Second Réspdndent as a maj@rity

-union and even as a sole representative of employees within the bargaining

unit which are the same terms the applicant had been recognize,d’uponland
remained in place for as long as the recognition agreement had not been
withdrawn. In that sense the First R_eSpondent was approaching the court with
dirty hands in seeking the very same .relief_that it had long appropriated to

itself unlawfully.

The policy of the courts the world over, is that a party who approaches the

court with dirty hands is not suited for the relief he seeks. He must first purge

his having had to treat the law with contempt before he requires it to protect
his interests. In other words, he cannot use the law to clothe his otherwise
unlawful or unacceptable conduct with authority. Restating this principle,
Nathan CJ, had the following to say in Photo Agencies (PTY) LTD V The
Commissioner of The Swaziland Rbya]_ Police and The Government of

Swaziland 1970 — 76 SLR 398 at page 407 C - D;

“The nearest analogy I have been able to find is that of the

fugitive offender who, in the cases of Mulligan V Mulligan 1925



WLD 164 and S V Nkosi 1963 (4) SA 87 (T) was held to have
Jorfeited the right to seek assistance bf the court. In Nkosi’s case.
Hill J (later the Chief Justice of this court), Vz_'eyra AT cdnéurring

quoted from the Judgement in Mulligan’s case, where it was said

at PP167 — 168, *“ Before a person seeks to establish his’fights

in a Court of Law he must approach the Court with clean hands

where he himself. through his own conduct makes it impossible

for the process of the Court (whether criminal or CiVil) 10 be

given effect to, he cannot ask the court to set its machinery in

motion to protect his civil rights and interests... were the court

lo entertain a suit at the instance of such a litigant it would be

stultifving its _own processes and it would, moreover, be

conniving at _and condoning the conduct of a person. who

through his flight from justice, sets the law and order in

defiance.” (Underlining mine)

[31] -Equating the reasoning behind the clean hands doctrine to that of the exceptio
doli defence, the learned Chief Justice said, the following in page 407 E - G, _

whilst referring to the words of Tindall JA in Zuurbekom LTD V Union

Corporation LTD 1947 (1) SA 514 A at PP 535 — 536.-




“So that a person should not by reason of the Subﬂety of th_é C ivil
Law, and contrary to the dictates of Namral justice;‘ derive

advantage from his own bad faith.” And, at P536, he sai_d that

the defence was available “not only where the Plaintiff by taking

legal proceedings was acting maliciously, but also wherever, as

it was said, ipsa res in se dolum habet,..i.e wherever the raising

of the action constituted objectively a breach of good faith.”

(underlining added)

[32] Itisclear that in the present matter the First Respondent had, in ordér'to' dei‘ii(e
its objective of having the union it preferred to wdrkiwith, chosen to igﬁ@fc
the provisions or processes it needed to comply with in haVing the union it
had earlier recognized on the same basis as the recent one derecognized

oproperly before it recognizing another one in the same stead. It had failed to
observe the processes set out in the recognition agreement and in section 42
(11) of the Industrial Relations Act as amended. Upoﬁ realizing  that its
aforesaid conduct was being challenged, it sought an order of court under the
counter application it has instituted to legitimize its actions. In doing this the
First Respondent is obviously trying to derive a benefit from its’owh Bad_faith;

particularly taking into account what was said in the above extract that the
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dirty hands principle just like the exception doli, does not only avail one where

'he or she would have acted maliciously but wherever by his conduct he can

objectively be said to have acted in bad faith. It seems to me that by acting in
the manner it did, the First Respondent acted in bad_faith towards the appeliaht
and therefore acted with dirty hands Whenevgr one is found to have so acted,
the position of the law is that he cannot ask 'the court to: set its machinery in
motion to protect his civil rights and interests. The counter application s.hou.l'd_‘
be dismissed on this ground alone. Itis disnlisscd 1n ofdér to maintain respect
for law and to promote confidence in the administration of justice so as to

preserve the judicial process from contamination.

There is even a more fundamental ground in my view why the counter
application should not have been granted. This was becaus'e in so far as it was
purportedly granted because the Appellant had its 'mémbei"ship._in the First
Respondent diminished to below 50% whilst that of the Second Respbndént
had allegedly gone beyond that, this finding of the court a quo is not informéd |
by the realities on the ground, at least when considering what was pleaded in

the papers before court.



[34]

[35]

There are in my view apparent dlsputes of fact in th1s regard In paragraph_
15.1 of its replying affidavit, whlch was effectlvely answermg the counter
application initiated through First Respondent’s answer;ng afﬁdav1t, the
appellant disputes that the First R_espondent, who soﬁght the '_dexe_’cc')gnit‘i.on of
the appellant contending that its membership had fall’en'belozwi 50% o‘vf ‘the

First Respondent’s unionizable employees, had its membership diminished

below 50% as at the time the counter application was instituted. - 'Thcr'

Appellant went on to contend that as a matter pf fact, 'a_sv at the time of vthe
determination of the counter application its n'_l'em.be.rs_h:ipv made 51.9% in the
First Respondent’s uhdertaking. This percéntage:'was allegedly extracted
from the allegation that its members were 92 out of 177 empﬁl(_)'yer's in the saidv
undertaking. Since its membership had breached the 50 plus 1% threshold it
allegedly had to follow, that the Second Ap‘plic',éu‘lt' could not have another

50+1% percent in the same undertaking.

‘The Appellant further contended that it had some 24 unionazable members in

the First Respondent’s undertaking, who had allegedly signed the stop order
forms to enable it effect monthly deductions as union fees from the said
employees’ salaries. These are the emplbyeeswho made part of the 92 who

were allegedly making the 51.9% membership, in favour of the Appelant. The
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First Respondent’s Human i Resour\ces Manager identified as Penelope
Mkhwanazi, was alleged to have refused to accept these signed stop orders

which are in law conclusive proof of the union membership in a particular

-undertaking. I can only say that if this happened, it was an act of unlawful

interference in union activities by an employer or by v.one> ACting on its behalf.
The significance of this aspect of the matter is the crystallization of a dispute
of fact making it all th¢ necessary that the court a quo should not have granted
the counter application without a proper and obj eéﬁv’e vérificatidn couﬁt_: bemg

conducted.

The Appellant prayed that at least there be some verification count by means

of a secret ballot so that the matter can be put to rest once and for all.

In its response the First Respondent denied that the Appellant had such a
membership in its undertaking. It insisted that the Second Respondent had
the majority Membership in the First Respondent’s undertaking. It in fact
claimed that its members totaled 59.8% because they were in reality 106 out
of 177 which translated to the said percentage. On the refusal to accept the

24 members who allegedly took the Appellants membership to the alleged



[38]

.51.8%, it was contended by Mr Motsa duﬁng the hearing of the matter, that

the members allegedly associated with the 24 stop orders had filed affidavits
in terms of which they confirmed'that‘they were members of the Sécoﬁd
Respondent and not those of the Appellant. It was Contendgd that this affidavit
was the proof that the said 'é'r.rblploy§:jes were members of 'the_ FS.econc_l

Respondent.

I find it to have been unsafe for the court a quo to have, in the face of an

-apparent dispute of fact, chosen to accept the version of the Second

Respondent over that of the Appellant. Firstly, it was the Appellant who may
be taken to have been standing on stronger ground in claiming that the twenty
four members who had allegedly signed the stop order forms are its own,
given that such conduct is taken to be conclusive in terms of the Act. Ofcourse,
I should not be understood to be saying that the disputes raised by the First
and Second Respondents with regards such ‘émployees having prepared
certain affidavits to reassert their position be ignored. The point being made

is simply that there was a material dispute of fact which went to the heart of

-the matter and which could satisfactorily be resolved through a verification

count held under the auspices of CMAC.



[39] In its decision the court a quo said the following at Paragraph 77 of its

judgement:-

“The Applicant never lchallengevd the validity of the August 2019
payroll and payslips. It only applied for a recount or fresh
verification of the twenty — four by CMAC; i_“his was opposed by

the Respondents. In light of the further affidavits that were not -

rebutted, the court would not exercise its discretion in favour of

the Applicant.”’ (Underlining added).

[40] T cannot agree that the court a quo had any discretion to accept the version of
one party over that of the other in the face of so vexed a dispute. A solution
lied in the tried and tested method of resolving dispute which in the
circumstances of this dispute was the conduct of a verification count through
a secret ballot. In fact, the affidavits disputing that the signatories were
members of the appellant did not avail the ‘COILlll't a quo any discretion to
exercise than it crystalized the dispute so much so that the only way to resolve
it was through the verification count referred to above. I would add that in a

case where the employer appears to be having some interests which would



[41]

[42]

make the employees uncomfortable in conducting a normal verification, it

makes perfect sense for such a verification to be conducted through a secret.

‘ballot.

Now that I have touched on the First Respondent as an employer cx‘hibiting:_
unadulterated interests on which union it would prefer to work with to the
extent of taking sides and defending the recognition of the Second Respondent
over the Appellant, including its having had td .fi‘ie' a counter applicatidﬂ 1n
court having to derecognize the appellant whilst _re_cogl_lizing the Second

Respondent, I am of the view that a comment is merited, namely that the

.employers in the position of the First Respondent should avoid taking sides

on who to recognize or dereco‘gnize_ among unions haggling over who attains
majority status in the undertaking so that it works well with whichever union
whilst not confounding the intended purpose: of the law regarding the
recognition of unions in the first place, namely to advance the interests of the

employees within the full ambit of the law.

Having said all I have above, I have come to the conclusion that the

appellant’s appeal succeeds and I accordingly make the following orders;



42.1

422

42.3

Prayers 1, 2 and 5 of the Appellant’s notice of motion be and are
hereby upheld and they are to remain in opfe‘ration until the
appellant’s recognition_shall have been lawfully withdrawn or

terminated.

In order not to create confusion in the First Respondent’s
undertaking the recognition of the Second Respondeht as a
majority union is set aside pending a proper verification on who
between the two unions has a maj ority membérship, after which,
depending on the outcome of the verification exercise, the
deserving party shall be recognized as a majority union. Provided -
that this shall be after a proper withdrawal of the recognition of
the Appellant shall have been made uhless a differént. abpfqac'h

shall have been agreed upon between all the concerned parties.

The First Respondent’s counter application is dismissed with the
result that its purported defecogm'tion of the appellant shall be

set aside.



42.4 The dispute between the parties (concerning who has majority
membership) is, subJect to orders 40 1 and 40 2 herem above‘
sent back to CMAC for Ver1f1cat10n through a secret ballot
carried out under its auspices by an independentrand neutral -

commmissioner.

42.5 Each party shall bear its own costs.

S
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