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LN, IHE__INDUSTRIAL. COUF T__OF.SWAZILANE olpe

Tn the matter hetween:

DUMISH E. KHALISWAYD APPLICANT
LND
CITY ENGINEERING RESHONDENT
CORAKM : J. i HESSANALT PRESIDENT
FOR APPLICANT : MR. §S. MOTSR
FOR RESPONDENT : MR, P. DOLDS
ASSESSERS : MESSRS OLIVER AND MATSERULA
ISS5UE IN DESPUTE WRONGFUL DISMISSAL
AW H&RD

( Delivered on &th July,1985)

In this matier Dumisane Khaliswayo is cleiminn comzensaticon for

wronoful dismissal.

The Apolicant was empleoyed on 1/8/82 by the Reszondent Comoany as
J- y Y

a painter. 0On 19/5/83, Mr. Felix Fillinger, the guner of the

"Compneny was told that one of the keys to the wnrkshop was missing,

When he opened the premises with his spare key aon 20/5/683, he
discovered that a VW Encine which was there had disazpearerdd. He
immediately reported this to the Foliec=. 0COn 23/5/83 the nnnlicant

was taken into custody oy them for interreogation.

Ruben Lokotwayc in his evidence stated that he and two others heloer
the apnlicant to carry an engine ta Aapnlicant’s house, which engine
apnlicant saild he had aobtained from Jnhanneshburg. Gt & later date
the the anplicant directed the oplice to a particular sport where the

enqgine waes found in & hallow nlace.
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Lockotwayn's evidence is substantially corrchorated by the evidence
cf Police Constable Dlamini. Accerding to Dlamini, fAgpnlicant led
him and gther police Officers to a Hush near his house and pointed

out the enaine which was hidden under Lranches.

5 I found Lokothwayo and Constasle Dlamini to be reliahle witnesses
and in my view they gave truthful accounts of what hacpened. It
hava

ie very unlikely that they could/febricated their storicss.

Therefore on the evidence nlaced before me [ z2m satisfied that the

applicant remcvecd the Engine from the Resnoncdant's waorkshop with
10 the scle intention of converting it to his own use. #As such he is

guilty of & dishonest =ct as contemplated under Sec. 36(0) of the

Employment Act No. 5 of 1380,

The Accused was charged in the Maglstrate's fourt for theft where
after trial he was found not guilty ancd acguitted. However, I

15 have held in Case No.3/85% that this Court has jurisdicticn not-
withstanding the cdecision in criminal courts to tzke appropriate

gction in matters pertaining to Industriel disnutes.

By stealing the enqgine the applicant gravely abused the trust
nlaced in him Oy his employer. Te put it 2t its lowest, the
20 contineation in service of such an employee would seyerzly nrejudice

the good nzme and interests of the emnloyer.

I am satisfied that the terminatien of the applicant wes justified

and I consequently dismiss his application. My fAssessors zgree with my decision.
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J. A, HASBANALT

PRESIDENT
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THE pNnb =R U WA/ TTAND.
CAS N0, 7N
In  the matter between:
SAMUTT JUAMIN Applicant
5\
PEAN LM TRS 1 TD. Respondent
Issue  in Dispute: Wrongiul  di .missal of Samuel Dlamini
C 0 R A M ; Hassanali. J.
FOR_APPLTCANT: Mr., FARKUDZE {labour Department).

FOR RESPONDENT: Mr. PETER  DODDS (3Swariland Federeation of
Fmplovers).

The parties were heard on 18/%/93 and relied on their

written and verbal evidence.
AWARD

The Applicant was employed by the Respondent Company
as a stores assistant and was working with one Simon
Ndwandwe . He was. summarily dismissed as from 13/1/19§2
on the grounds that he committed theft of two injector

pumps belonging to the said Company.

The theft was reported to the Pplice and eventually
a criminal charge was preferred against him. However on
3/2/1982 he was acquitted and discharged witout any evidence

being offerred against Hhm.

The Applicant took up the position that since he was

acquitted of the criminal charge he should be:-

{a) re-instated
(b) paid compensation from the date of suspension
to date.

(c¢) paid a sum of E.94

{d) paid a sum of E.115 in liew of notice. }



el paid 32 davs wages in liew of additional notice,

(b)Y paid FOIO Iin Tiew of severance allowance

According to  the respondent's witness., /. Dlamini.

o

a security oifticer, he checked ~vehicle No. 27 on 971 ™2

and  tound nothing belore it was parked in  the yvard of  the
company . Do 10/1/32  at about 7.13 a.m. he stopped the same
velhicle which was driven bv  the applicant torr a routine
check, fle and one 7Zikalala discovered I pumps wrapped

in a white «¢leth hidden behind the drivers seat. When

the applicant was questioned as to why he was taking

this wvehicle out of the vard, he replied that he was

going to collect the keys from one Moges Gama. However
Moses Gama denied knowledge of the kevs. When the denial
was conveved Co him, the applicant got down from Lpe

vehicle and ran away but was eventually caught. In cross-
examination he said that the applicant refused permission

to search the vehicle. However he was forcibly removed

and the vehicle was searched.

Simon Ndwandwe, the other witness for the respondent

said that the pumps belonged to the company.

The applicant 1in his evidenceh that he stole the two

pumps.

Z. Dlamini witness for the respondent created a good
impression on me as a witness and I am satisfied +that he
did honestly and truly relate the events of that morning.
On the other hand the applicant was an unsatisfactory

witness and his demeancur suggested wuntruthfulness.

Since the applicant was not acquitted in the Magistrate's
Court, on the merits I am of the opinion that this Court

could inquire into the allegation of theft and make a



finding thereon.

On  the evidence [ am satistfied that the applicant
did steal the two injector pumps belonging to the
respondent  Company  and was  caught  red handed by the
emplovees of the Company. while attempting to take them
out of the yard. it alse transpired in  evidence that
the Garage Sub-Committee consisting of Management and
workers representatives presumably  atter due ingquiry into
this matter, dismissed the applicant [I'rom Service,

In the circumstances I hold that the termination
of the services of Samuel Dlamini, the applicant, by the
Respondent Company is justified and that he is not entitled

te any relief.

I make my award accordingly.

J.A. HASSANLI
PRESIDNET

I Agree:

ASSESSOR

1 agree:

ASSESS0R



