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JUDGEMENT .

The ﬁpphcam in :hls _matles is cla.:mmg compensmmﬁ for the

unlawiul tarmmauon of his. empluyment by the Respandent. The

Appiica‘ats Gia -’n is made’ up as follows: L
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The Rescziiant ia i7s icply denizs that the terminption of the
Applicants empioyment was wainwini and fvers thiet the terminatios
of the Appiiennts employment was fmr
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The hlstory of ttus case is as follows.

_ In November 1986 the Applicant was employed by the Respondent 85 A
. Pruner,’ receiving a salaﬂr of E265 per month for § worklng days per

week. The Applu:mt -went on leave in June 1990 and whilst on leave

heard of a vacancy- fﬂor, cuters at Section C2 of the same Company He

'went’ there and was advised to request for & tnmsfer. Before the Apphcant"

completed his leave he went to ask for s transfer to Mr Shiba his foreman g
who promised to see Mr Mbokul. When the Applicant came. again on the .. "
last day of his leave he went to. see. hls foreman Mr Shiba about the
transfer who said Applicant must go to work and he could get a reply
later. Commg back from work in the afternoon Applicant was informed

: tha.t Mr Mbdka.zi had refused the transfer request.

The following morning the Appltcant went to Mr Shiba's offlce tc request
for permission to see Mbokazi this was'refused Ly the Foreman (Shiba)
who said this could cause all workers in the Company not to have

confidence in him as all would start by passing him to go to Mr Mb-bkazi.i

'Mr ‘Shiba told the Applicant to leave his office then boarded the truck

to work and Applicant left for the Compound. The folloﬁing- day
Applicant went to Mr Shiba's office and before he could talk was told to
go to Mr Mbokazi. . Applicant weat outside.

The following monday Applicant went to Mr Shiba's office and was told
there was nothing that could be done for him and asked to come back

to get his pay. Anplican't was paid a sum. of E24-00 for the days, . -
wotked. He. reposted the ‘matter’ "to the Labour. Commissioner. The
Services of the Appllcmt wers tarmmated by the Respondent in June 1990.

The Respondent averred that the Applicant absconded from duty on 7th

lupe 1990 and papers terminating bis employment were signed on the

2157 lune, 1990. The Rebponden further aversed that the terminaticn

of the Applicants Servlces was ;usnfuer_ as hﬁ had refused m wel‘" for more
chan 3 d&ys. . Gl o
The A ;ph«.am ze:.nf‘ed m Com* in’ suprur* of his claim. He stvt';d thar
re was employed by Mondi }'nrwqu in 1286, He was planting, weadmg
andd pruning trees. He worked 3 days a week, He was paid monthly,
de earved E265-00. He requssted thav he be transferred fo aroiber
Blozk st Mondi. Ha requested @ transfer ftom his famm?‘m M xS%ﬁEha. :
Mr Shiba told the Apglica',nt he was going to discuss it with his Seniors
sepved ihe Applizant anould oheol with him che zmiaagz;ng_dfay.
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When the Applicant checked wnth Mr Sl'nba the ‘following d.ay he

“was told that he cannot ba transfeued.

. ;-,The Apphcmt told Ms Sluba I:hat he wanted to go to the Senioss

‘themselves. . Mr Shiba refused him the chance of. seeing his seniors saymg
the other. wo:kers would lose confidence m him and every time would
request to see the Semors. '

The Applncam then asked Mr Shnba to go and put the same request to his
Seniors. Mr Shiba told the Applicant he was looking down on him. as he

had already told him what' the Seniors had said. Mr Shiba advnsed the
Applicant to do what he felt like doing. '

M -Shiba left the Applicant in his office. When the Applicant tned

to go back to work Mr Shiba told him not to work but do what he felt like
doing. The Applicant then went to the compound and returned the
following day to continue with his work, When he asked Mr Shiba if he
could continue with his wotk he was told he could not as they wouid

end up fighting and that he should do what he felt like doing.

Mt. Shiba left the Applicant in his oﬁice. The Applicant went back

to the compound and came back the following morning and was told

there was nothing that could be done for him. He should go and get

his pay. -When he went to get his pay he was told his name was struck
off the register because he had disappeared for two weeks. 'He was

paid E24-00. He was not told what the E24-00 was for. He then went to
Piggs Pea.k Labour offlce. '
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© Singe he lost his gmployment he has not been emplayed auywhere, He

hes tried to get employment. He has no source of income. He has a
wife and 3 children. One iz schooling.

e asks that the court ordars the Company to pay him notice, ssverance
a.ilowa.nce and"‘loag service. '
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not told of any laid down proé:édﬂre for u-a:iéfer. He testified that .
you only go to the Foreman of the Block and ask if there is a vacancy
. xhen he tells you. When the Apphca.nt asked to go on leave he had

already heasd about the vacant position at C2 and he was told 10 go and
ask for 8 trn.nsfer.

The Foreman sand he has & vacant post but’ before he could receive -

the Applicant, the Appllca.m should get permlsswn from the Section under
which he was working. ~

The Applicant said Mr Shlba was ln charge of fnm at work, Mboka.zl IS
Senior to Shiba. What made the Appllcanl: to persist is because he dld

nqt - e the reason for refusing to get a transfer., He was never gweu_ a
letter termmatmg his services. '

The Respondent did not lead any evtden::e The Respondent did not submit.
The only evidence before court was that,bf the Applicant.

The Applicants testimony is the only evidence before court, [t has not
~ been challenged. In its reply the.Resp‘ondent averred thag:&i Snppli(_:'é.m
~ had absconded from work from 7th June, 1990 up o Zlst july, 1990,
when the termination papers were signed. These averments are not
supported by evidence.

The Applicant has shown by testimony that he was an employee of the
Respondent, The Applicant has shown that he was employed in 1986
by the Respondent. His job was planting, weeding and pruning trees.
He wo;kéq(-‘s days a wegk.’ He was paid E265 monthly. The Applicant
has shown that his emplbymem was terminated by the Respondent. The
Respondent an the other hand has averred that the termination of the
Applicants employment was fair and has called no evidence.

section 42 (2) .of the Employment Acz 1980 stpies thsy the termipation

af sn emplayees Services shal! net ba consideres @air unless the employer
yoves the fect: Th,e smpioye: has alleged that the Apphcarpt a%seended

from. Wmlfwfmm ﬂte ’?‘th Jund 1990 . up ¢ 215t jume i990° pursusnt to

Section 35 €F) of the Employment Act 1988, The employer ps met

lend eridence preve that the Applieant had tyully wbsented Mmself

from wosk. The Applican: disputes that he wag mbgent from vworic,

We are thevefere satistied that the Applicant Pas Successtully discharmged

e barden of preof:  The Applicant has proved that he was an emhhoyee_

of the Respendent ot tl’n%"'_zime his employment was terminated, The Appbicant




'has pmved that he recewed . sum of EZ&S per ‘month. It is the o
_decision of the court that the Respnndent unfaitly terminated the .

“;emplt)yment oi the Apphca.nt. it is ordered that- lha Respandent pa)' )
- the Appitcm the tollowmg sums of money: .

! . (). One (1) month notice pay . ,gzém
o (ii) Addition dotice 4 days .

x2xEl3-35 R 1=
(iii) Severence pay 10 days ‘
x HELI-ZS JR65-0Q . ,
En i On the question of compensation for unfair dismissal the Applicant-.
. ! ;‘ |

-.tesufled that since he lost his employment he has not been employed
anywhere. He has tried to get employment.

He has no source

J of income. He has a wife and 3 children. One is schooling.

) The ‘Applicant is 25 years old. The cowrt is satisfied that the Applicant ’

has discharged the burden placed on him by Section 13 (3) of the industrial

?5%,; . Relations Act. [t is ordered that the Respondent do pay the Appllcam
“ . 3 months salary Tepsesenting comgensatm%

The assessars have concurted.
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