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SUMMARY:

HELD:

INTERDICT — DECLARATOR — The Applicants, a trade
union, shop stewards and members of the union seek an
interdict and declarator against the Respondents, the employer,
the federation and other members of the union alleging that
they convened a meeting of the workers of the branch and
elected an Interim Branch Executive Committee in violation of
a Court order and the union’s constitution. The Respondents
challenge the locus standi of the deponent to the Founding
Affidavit due to the fact that there exist factions within the
National Executive Committee of the union and the other
faction had not authorised the initiation and prosecution of the
application. Furthermore, the Respondents raised the point
that the other faction had not been joined in the proceedings.
On the merits, the Respondents contend that the federation and
other faction were not parties in the previous proceedings and

‘that the federation was empowered to mediate where an

internal conflict arose within its affiliates and everything that
was done was bona fide.

Other faction joined by order of the Court — Principles of locus
standi of office-bearer of union to institute and prosecute
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proceedings on its behalf discussed and applied. Found that
deponent to Founding Affidavit not authorised to file
application on behalf of union, but authorised to depose to

affidavit and to institute proceedings on behalf of the other

- applicants who are shop stewards and members of the union.
Shop stewards and members of union have locus standi to
challenge the violation of the union’s constitution by its
officers, office-bearers, the union itself and third parties.
Election of the Interim Branch Executive Committee found to
be unconstitutional and mediation of conflict between factions
within National Executive Committee not a justification to
breach the union’s constitution.

JUDGMENT

INTRODUCTION

[1]

[2]

Regrettably, the rivalry amongst the trade union officials involved in this
matter has resulted in protracted legal battles that have not brought about a
lasting resolution to their conflict to the chagrin of the members they claim to
represent. The present application, which is yet another instalment of the legal
battles, has been brought under a certificate of urgency, wherein the
Applicants principally seek four orders, namely: a declaration that a meeting
held by a group of 1% Applicant’s members on the 4™ December 2024 within
¥ Respondent’s premises at Mayaluka stadium unlawful and the resolutions
taken thereof null and void; another declaration that the election of Further

Respondents in the said meeting was unlawful and null and void.

Further orders sought are: an interdict against Respondents from interfering
with and meddling in the operations and affairs of the 1% Applicant at Big

Bend Branch; another declaration that it is the right and prerogative of the 1*



Applicant’s National Executive Committee (NEC) to elect members of the
Branch Executive Committee (BEC); and the removal of the Further

Respondents from the BEC at 1% Respondent.

[3]  After hearing brief arguments on the 11" December 2024, the Court ordered
as follows:
The newly elected Branch Executive Committee of the Big Bend Branch
and the outgoing/current BEC are interdicted from operating in terms
of their constitutions or rules pending finalization of this application
[4]  Then, on the 21% January 2025, this Court ordered that:
4.1 The I Applicant’s faction led by Mr. Samuel Chirwa is to be joined in
the proceedings;
4.2 The 2" Respondent is granted leave to file supplementary Heads of
Argument;
4.3 The 2" Respondent is further directed to file SAPWU v SAPAWU &
Others (103/2019 judgment and the constitution of SAPAWU;,
4.4 The Applicant is to file the SAPWU constitution.
BACKGROUND FACTS
[5]  Despite the parties’ propensity to regale the Court with the drawn-out history

of their conflict and their forceful arguments, the facts of this matter are

mostly common cause and they boil down to the following. On or about the



[7]

26™ June 2024, the Samuel Chirwa led faction (Chirwa NEC) requested
TUCOSWA (2™ Respondent or Federation) to intervene in the Union’s (1~
Applicant or SAPWU) internal conflict that had allegedly disrupted collective
bargaining between the Ubombo Sugar (1% Respondent or Company) and
SAPWU Big Bend branch. The 2™ Respondent and Chirwa NEC claimed that
general workers at the Big Bend branch had lost confidence in the current
Branch Executive Committee (BEC), who consisted of the deponent to the
Applicants’ Founding Affidavit, the 2™ to 4™ Applicants, more so because
they had overstayed in office. The Respondents considered the deponent to
the Founding Affidavit, Mr. Obed Jele to be part of the Mr. Malungisa
Dlamini led faction (Dlamini NEC) of the 1* Applicant.

Pursuant to the request for intervention by the Chirwa NEC, on or about the
24™ July 2024, the Federation invited both factions of the 1% Applicant to
discuss the logistics of the intervention programme, but the Dlamini NEC
declined the offer, citing lack of confidence in the Federation to play the role
of mediator because of its preferential treatment of the Chirwa NEC. On the
28" November 2024, the 2" Respondent invited both factions of the 1%
Applicant to another mediation meeting scheduled for the 3™ December 2024,
again, the Dlamini NEC rebuffed the former’s efforts of mediating the internal
conflict, but the Chirwa NEC welcomed the mediation and honoured the

invitation.

The 2" Respondent also wrote a letter to the 1° Respondent requesting to hold
a mass meeting with the workers whose objective was to report back on
various interventions it had embarked upon and the election of an Interim
Branch Committee that would represent the interest of the Ubombo Sugar
workers in all meetings with all branches of the Applicant nationally. The 2™

Respondent’s justification for holding the meeting and elections was a petition
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it received from the workers, which declared a vote of no confidence in the
local branch leaders and their unequivocal resistance to being led by the
current BEC. With the concurrence of the 1% Respondent, the 2™ Respondent
held the meeting with the Ubombo Sugar workers and the Interim Branch

Executive Committee consisting of the Further Respondents was elected.

DISPUTED VERSIONS
APPLICANTS
[8]  The Applicants allege that the meeting of the workers that was called by the

2" Respondent on the 4™ December 2024 and the subsequent election of the
Further Respondents as an Interim Branch Executive Committee was

unlawful for the following reasons:

8.1. The meeting and elections were organised by the 1% and 2™
Respondents in violation of the constitutional and organisational rights
of the Applicant to manage the affairs of its branch; the 2™
Respondent’s action occurred at a time when the Court had already
pronounced on the 18™ July 2024 that it remained the prerogative of the
I** Applicant’s National Executive Committee (NEC) to facilitate and
conduct BEC elections at the 1* Respondent’s undertaking. The 1* and
Further Respondents were aware of the aforesaid Court order when they

facilitated and partook in the meeting and elections respectively.

8.2 There was an existing BEC and as such there was no need for an Interim

BEC.



[9]

8.3

8.4

8.5

8.6

In terms of the Recognition Agreement, the 1% Respondent was
obligated to recognise branch officials appointed by the 1% Applicant

and not the Federation.

The 1% Applicant’s constitution does not provide for the election of an
Interim BEC, it only permits co-option of officers by the 1% Applicant’s
NEC.

There is no provision for the existence of two BECs for the same

branch.

The Applicants and a majority of the workers were not informed of the
agenda of the meeting and this culminated in the election of the Further

Respondents into the Interim BEC by a minority of employees.

The Applicants advanced the following arguments:

2.1

9.2

9.3

9.4

That the 2" Respondent had failed to adduce evidence to prove that 1%
Applicant’s NEC was illegitimate and, in any event, the current NEC
was elected in accordance with the Union’s constitution in May 2023

and the other faction never challenged that process;

The issue for determination is whether or not the election of Further

Respondents was lawful;

It was common- cause that the elections conducted by the 2"

Respondent were not based on the 1% Applicant’s constitution;

That in terms of the Recognition Agreement, the 1° Respondent
committed itself to recognise BEC officials appointed or elected in

terms of the Union’s constitution;



[10]

[11]

9.5 That the Court had already held that it was the right and prerogative of
the 1% Applicant’s NEC to facilitate and conduct the elections of the
BEC;

9.6  That the Commissioner of Labour was directed by the Court to facilitate
efforts of resolving the internal conflict; consequently, the 2™
Respondent lacked the authority to convene the meeting that

culminated in the election of the Further Respondents;

15T RESPONDENT

The 1*' Respondent told the Court that although no order was sought by the
Applicants against it in the present application, there was a need to set the
record straight concerning false allegations made by the Applicants against it.
According to the 1* Respondent, following the leadership contestation
between the Dlamini and Chirwa NECs, which had a negative effect on the
relations between the Union and the Company, it suspended the 1°
Applicant’s organisational rights and proceeded to seek the withdrawal of

recognition before the Court.

It was further stated by the 1% Respondent that a number of initiatives
designed to resolve the leadership crisis were undertaken by different bodies,
including the 2" Respondent and the Labour Commissioner, but the Dlamini
NEC frustrated all those initiatives. The 1% Respondent added that, it was
against the aforesaid background that it welcomed a fresh initiative by the 2™

Respondent to try to resolve the leadership conflict.




[12]

[13]

[14]

The 1*' Respondent denied that it had refused the 1% Applicant permission to
meet with shop stewards and members for purposes of preparing for the BEC
elections. According to the 1% Respondent, due to the aforesaid conflict, it
informed the 1* Applicant to make the request through the Labour
Commissioner, but the Union elected to approach the Court to direct the
Company to allow them to meet its members. The Court declined to grant the
application and directed that the Labour Commissioner should facilitate an
initiative to resolve the leadership crisis; however, the Dlamini NEC has again
frustrated the Labour Commissioner’s efforts. While the 1% Respondent
conceded that the prerogative to hold BEC elections lies with the Union’s
NEC, it pointed out that the crisp issue that the Federation sought to address
was the dilemma of having two NEC factions both claiming to have the right
to supervise and conduct BEC elections; this stalemate had resulted in a

situation where BEC elections have not been held since 2016.

The 1* Respondent further stated that, the inordinately long period it has taken
the Union to conduct BEC elections at Big Bend was the reason for 1%
Respondent to welcome the 2™ Respondent’s intervention; consequently,
there was nothing untoward in the manner in which the 2" Respondent sought
to resolve the impasse. The non-joinder of the Samuel Chirwa led faction was

also raised by the 1* Respondent.
The 1* Respondent propounded the following arguments:

14.1 That the order relied upon by the Applicants only concerned the
factional battle within the Union at national level, it did not pertain to

issues at Ubombo Sugar or issues concerning the Interim BEC;

14.2 That the Chirwa faction was not a party to the proceedings culminating

in the aforesaid order;



14.3

14.4

14.5

14.6

14.7

That the objective of the meeting that resulted in the election of the
Interim BEC was not inimical to the Court order; it was not to address
the national factional battle which was under the auspices of the

Commissioner of Labour:

That with respect to the declaratory order sought, the Applicant must
demonstrate that it is the holder of the right to the title Swaziland
Agricultural Plantations Workers Union. It was incontrovertible that
there were two factions that claim to be the legitimate national SAPWU
leadership; consequently, the Applicant had not established that it has
an interest in an existing, future or contingent right or obligation, its

right to use the title SAPWU is under challenge;

That the Court can only issue a declaratory order with respect to a
declaration of rights and not a declaration of facts. It was Inappropriate
for the Court to grant declaratory relief with respect to events that have

already taken place as that constitutes a declaration of facts,

That since the Applicants were seeking final relief, they must establish
that they had a clear right, a reasonable apprehension of irreparable
harm if the interdict is not granted and that they do not have an

alternative remedy, which they have failed to do;

The 1* Respondent relied on the following cases: Durban City
Council v Association of Building Societies 1942 AD 27: Standard
Bank South Africa v Trust Bank of South Africa 1968 (1) SA 102;
Cordiant Trading CC v Daimler Chrysler Financial Services (Pty)
Ltd 2005 (6) SA 205: Setlogelo v Setlogelo 1914 AD 221 and Enduma
Development Corporation v Salaphi Dlamini and Others High
Court Case no. 2331/2023.

10




[15]

[16]

[17]

[18]

2"P RESPONDENT

The 2" Respondent raised four points in limine to wit; locus standi, lack of
urgency, fatally defective founding affidavit and non-joinder of the Samuel
Chirwa led faction. In the course of hearing brief arguments and subsequent
to the Court granting the interim order, the points on lack of urgency, fatally
defective affidavit and non-joinder fell away resulting in the Court directing

the parties to argue the point on locus standi and the merits of the matter.

On locus standi, the 2™ Respondent contended that the Applicants lacked
locus standi because the internal conflict raises serious questions about the
legitimacy and authority of the Dlamini NEC to initiate the present
proceedings. According to the 2™ Respondent, given the contested nature of
the 1*" Applicant’s leadership, the Dlamini NEC and the other Applicants did
not have the necessary legal standing to bring the present application.
Additionally, the 2™ Respondent argued that without the support of the other
faction, which also claims to be the rightful leadership, the current Applicants

lacked the requisite authority to represent the 1 Applicant’s interest.

On the merits, the 2" Respondent alleged that the persons forming the Interim
BEC were not office bearers in the strict sense: they were elected through the
2" Respondent to represent the workers in its processes. According to the
Federation, once the rightful NEC of the 1° Applicant is legally in place, it
shall supervise and conduct the election of the BEC in terms of the Union’s

constitution or Recognition Agreement.

The 2™ Respondent concurred with the 1% Respondent’s account of the events
and explanation that culminated in holding the elections of the Interim BEC.

It further stated that, as per its constitutional mandate, where there was

i |




[19]

[20]

[21]

instability within its affiliates, it was entitled to intervene and assist the
Union’s leadership to resolve their differences: it was therefore on that basis
that the Federation sought to intervene in the impasse between the Chirwa and

Dlamini NECs, which it referred to as the 2018 and 2019 leaderships

respectively.

According to the 2" Respondent, there was no order dealing with the present
matter before Court, it was a fresh application; the Chirwa NEC and
Federation were not parties in the previous matters that resulted in orders
being issued to which the Applicants base their cause of action. It was also
asserted by the 2™ Respondent that it elected an Interim BEC not in
accordance with any specific union constitution, as the question of the union’s
constitution was one of the issues to be deliberated in the General Council
process that was ordered by the Court under Case no. 103/2019. Instead, the
aforesaid elections were conducted as part of the efforts to resolve the ongoing
impasse. What triggered the Federation’s decision to hold the elections was
the petition that was signed by the workers and submitted to it; the workers
were complaining that the current BEC had overstayed in office, which
officially ended in 2019. So, in order to restore confidence in the leadership

structure, the 2" Respondent had to intervene and conduct the elections of the

Interim BEC.

The 2" Respondent further alleged that the Dlamini NEC had snubbed its
efforts to resolve the conflict and claimed to be the rightful leadership yet it
represents fewer branches than the Chirwa NEC, which currently leads twelve

and is cooperating with the Federation’s intervention processes.

The 2™ Respondent further stated that as its affiliate, the 1% Applicant was

bound by the Federation’s constitution, which empowers it to assist affiliates
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[22]

[23]

[24]

in finding practical solutions to challenges related to organisation,

administration, representation and other collective bargaining matters.

In its arguments, the 2" Respondent joined issue with the 1° Respondent with
respect to the Applicants’ failure to establish locus standi and the right to
interdictory and declaratory relief; in the premise, it would be superfluous to
repeat those arguments and case law. Moreover, the 2 Respondent advanced

the following submissions:

22.1 That the 2" Respondent never interfered in the activities of the 1°
Applicant, but was invited by the 1% Respondent specifically to

facilitate dialogue and broker peace within the union;

22.2 That the relation between the Federation and SAPWU justified the
intervention of the former, this was in line with rules 4.3 and 4.5 of the

former’s constitution.
SAMUEL CHIRWA LED FACTION

The Samuel Chirwa led faction (Chirwa NEC) denied that Obed Jele, the
deponent to the Founding Affidavit was the Secretary General of the 1%
Applicant. According to the Chirwa NEC, the Dlamini NEC defected from
the former in 2019 and organised four branches into a General Congress

before being elected as leaders, but in reality, they were not legitimate. The

Chirwa NEC added that, it retained thirteen (13) branches.

According to the Chirwa NEC, in Case n0.103/2019, the Court appointed a
convenor Attorney Mr. K.Q. Magagula to assist the factions to resolve their
differences, but the Dlamini NEC has never cooperated. It came as a surprise
that the latter had obtained orders directing the Commissioner of Labour to

assist the factions to resolve the conflict and supervise elections of the BEC
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[25]

because the Chirwa NEC was not a party to those proceedings; they expected

the Dlamini NEC to submit themselves to the authority of the Court appointed

convenor. Notwithstanding the aforesaid stance, the Chirwa NEC endorsed

the efforts made by the 2" Respondent to try and resolve the impasse and

argued that the elections of the Interim BEC complied with the Federation’s

constitution to which the 1** Applicant is bound.

In its arguments, the Chirwa NEC also joined issue with the other

Respondents regarding the Applicants failure to establish the requirements of

interdictory and declaratory relief. Furthermore, they contended as follows:

e

25.2

25,3

254

That the Court could only intervene in the matter if there has been a
violation of the 1*' Applicant or the Federation’s constitutions and that
was not the position since the latter acted in terms of its constitution.
Notwithstanding the aforesaid contention, the power of the Court to
intervene in disputes of this nature was conferred it by section 35 of the

Industrial Relations Act, 2000 (as amended);

That the 2™ Respondent’s constitution was legally binding on the 1°*

Applicant;

That the prayer for the removal of the Further Respondents was
incompetent because the elections were already conducted and they

were there for an interim period;

That the prayer for the status quo ante to be restored was unsustainable
because the Applicants had an alternative remedy, which was to submit
themselves before the Commissioner of Labour and / or Mr. K.Q.

Magagula.
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