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PART A
Si

THE LEGAL PRACTITIONERS (AMENDMENT) BILL, 1987

(Bill No. 11 of 1987)

(To be presented by the Minister for Justice)

MEMORANDUM OF OBJECTS AND REASONS

The purpose of this Bill is to amend the Legal Practitioners Act, 1964 in order to make

provision for the improvementof the legal profession and practice generally and particularly
in respect of the following matters:-

(a) to establish a statutory Law Society for the legal profession in Swaziland;

(b) to prescribe further and better qualifications for the admission of legal practi-

tioners; and

(c) to provide for the better control and discipline of legal practitioners, and for
the protection of clients’ funds against loss through malpractice or dishonesty.

D.P. MAKANZA
Attorney—General

 

A BILL

entitled

An Act to amend the Legal Practitioners Act, 1964.

ENACTEDbythe King and the Parliament of Swaziland.

Shorttitle.

1. This Act maybe cited as the Legal Practitioners (Amendment) Act, 1987 and shall be

read as one with the Legal Practitioners Act, 1964 (hereinafter referred to as “‘the principal

Act’’).

Amendment ofsection 2.

2. Section 2 of the principal Act is amended byinserting after the definition “court” the

following definition—

“Council means the Council of the Law Societyestablished under this Act;

“Law Society” means the Law Society of Swaziland established under this Act;

“‘Minister” means the Minister responsible for Justice.

Amendmentofsection 5.

3. Section 5 of the principal Actis amended by replacing sub-section (1) with the follo-
wing—

*(1) Every person who applies to be admitted and enrolled as an advocate shall

produce to the satisfaction of the High Court proof that—

(a) he isa citizen of Swaziland oris ordinarily resident in Swaziland, andis a fit
and proper person to be admitted as an advocate; and
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(b) he is of or above the age of twenty-one years; and

(c) he hassatisfied all the requirements for or holds the degree of—

(i) Bachelor of Laws of the former University of Botswana, Lesotho and

and Swaziland or the University of Botswana and Swaziland or the Univer-
sity of Swaziland; or

(ii) Bachelor of Laws of any University in Botswana, Lesotho, Zimbabwe,

South Africa or Namibia and has also passed the examination in Swaziland
statute Law prescribed under this Act;

or

(d) he holds a Bachelor of Laws degree of any university and has been enrolled

to practise as an advocate in South Africa, Namibia, Botswana or Lesothoor as

a legal practitioner in Zimbabwe and hasso practised for at least two years and

at the date of such application remains so enrolled and no proceedings to remove
or suspend him from practice are pending or contemplated; and

(e) in the case of a person to whom paragraph(d) applies, he has never at any
time practised as an attorney in South Africa, Botswana, Lesotho, Swaziland or

Namibia while admitted and enrolled as an advocate in any of those countries:

Provided that the Chief Justice may, in any particular case, permit a person

whohasso practised but is otherwise qualified, to be admitted and enrolled as an
advocate; or

(f) he possesses the educational qualifications in legal subjects which will entitle

him to be admitted as a barrister in England, Northern Ireland or the Republic of

Ireland, or as an advocate in the Court of Session of Scotland and has passed the
examinations in Roman-Dutch law and Swaziland statute law prescribed under
this Act,

and thereupon the High Court shall, unless cause to the contrary is shown toits
satisfaction, admit and enroll that person as an advocate.”

Amendmentofsection 6.

4, Section 6 ofthe principal Act is amended byreplacing sub-section (1) with the following-

“(1) Every person who applies to be admitted and enrolled as an attorney shall
produce to the satisfaction of the High Court proof that—

(a) he is a citizen of Swazilandoris ordinarily resident in Swaziland andisa fit
and proper person to be admitted as an attorney; and

(b) heis of or above the age of twenty-one years; and

(c) he hassatisfied all the requirements for or holds—

(i) a Bachelor of Laws degree of the former University of Botswana, Leso-
tho and Swaziland, the University of Botswana and Swaziland, the Unive-
tsity ofSwaziland or any university in Botswana, Lesotho, Zimbabwe, South

Africa or Namibia; or

(ii) a Bachelor’s degree from any university and has served a period of

articles and, after such service, passed examinations prescribed under this

Act unless he is exempt from serving such articles or passing such examina-

tions; or
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(d) he holds a Bachelor's degree from any university and is enrolled as an attorney
in South Africa, Namibia, Botswana or Lesotho or as a legal practitioner in
Zimbabweand haspractised as such forat least two years and at the date of such

application he remainsso enrolled and no proceedings to remove or suspend him
from practice are pending or contemplated; or

(e) having at any time prior to his application for admission as an attorney
practised as an advocate in Swaziland, he has not practised as such advocate for a

period of three months immediately preceding such application and that he has
not at any time been struck off the roll or suspended from practice and has su-
ccessfully served articles of clerkship and passed any examinations prescribed

underthis Act if he is not exempt therefrom; or

(f) he is an attorneyorsolicitor ofany ofthe courts ofrecord in London,Belfast

or Dublin, or a writer to the signet or a solicitor or law agent admitted to practise

in the Court ofSession ofScotland and that he is not under any order ofsuspension
in any such courts respectively and has passed the examinations in Roman-Dutch

Law and Swaziland statute law prescribed under this Act,

and thereupon the High Court shall, unless cause to the contrary is shown toits
satisfaction, admit and enrol such person as an attorney.”

Repealofsection 7.

5. Section 7 of the principal Act is repealed.

Amendmentofsection 9.

6. Section 9 of the principal Act is amended by replacing paragraph (b) with the follo-
wing—

“(b) a certificate to the satisfaction of the Attorney-General that he is a fit and

proper person and proofofthe academic qualifications referred to in section 6(1)(c).””

Amendmentofsection 16.

7. Section 16 of the principal Act is amended by replacing subsection (3) with the follo-
wing—

“(3) No attorney, other than the Attorney-General, shall at any time have more
than three articled clerks.” ,

Amendment ofsection 21.

8. Section 21 of the principal Act is replaced with the following—

“Period ofpupillage ofpublic officer to count as articles.

21. Any period served by a public officer under the Attorney-Generalor, with the
approval of the Attorney-General, partly under the Attorney-General and partly
under the Director of Public Prosecutions shall, whether such period relates to any
time before or after the commencement of this Act, be deemed, for the purpose of

this Act, to be a period ofarticles of clerkship under an attorney and sucharticles
shall, upon being lodged with the Registrar and with effect from the commencement
of that period, have the same force and effect as any other articles lodged with the
Registrar under this Act.”



S4

Amendment ofsection 22.

9. Section 22 of the principal Act is amended—

(a) by replacing paragraph (a) with the following—

“(a) he is admitted and enrolled to practise as an attorney in Swaziland ;’ and

(b) by replacing paragraph (c) with the following—

“(c) either—

(i) hehas been admitted or is entitled to practise asa notary public in South
Africa, Namibia, Botswana, Lesotho or Zimbabwe and on the date of

the application remains so enrolled and is not under any orderofsus-
pension;

or

(ii) he has passed the examinations for notaries public prescribed underthis
Act.”

Amendment ofsection 23.

10. Section 23 of the principal Act is amended—

(a) by replacing paragraph (a) with the following—

“(a) he is enrolled to practise as an attorney in Swaziland;” and

(b) by replacing paragraph (c) with the following—

“(c) either—

(i) he has been admitted oris entitled to practise asa conveyancer in South
Africa, Namibia, Botswana, Lesotho or Zimbabwe and on the date
of the application remainsso enrolled and is not under any order ofsus-
pension;

or

(ii) he has passed the examinations for conveyancers prescribed underthis

Act.”

Amendmentofsection 24.

11. Section 24 of the principal Act is amended in sub-section (8) by deleting the words
“on an application made by the Attorney-General undersection 27.”

Amendmentofsection 24 ter.

12. Section 24 ter of the principal Act is replaced with the following—

“Books of account to be examined by chartered accountant.

24 ter. Every practising legal practitioner other than an advocate, shall cause his

booksofaccount to be examined at his own expense at least once a year by an Audi-

tor registered under the Accountants Act, 1985 and for the purposes of this Act,

any reference to a public accountantshall be construed as a reference to a chartered
accountant registered under that Act.”

Amendmentofsection 24 sext.

13. Section 24 sext of the principal Act is amended by deleting the words “‘on an application

made by the Attorney-General undersection 27.”
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Addition of Part VILA.

14,‘ The principal Act is amended byreplacing section 27 with the following—

“PART VITA

DISCIPLINARY PROVISIONS

Powers ofthe High Court.

27(1) Upon anapplication by the Law Society, the Chief Justice, or in his absence,
a Judge, may, for any reasonable cause shown order the suspension or removalof a
legal practitioner from the roll and, in the case of disciplinary proceedings for pro-
fessional misconduct, he may order suspension or removal or such other lesser
penalty as is provided for in section 27 ter.

(2) The provision of this Act relating to discipline shall be without prejudice to
the inherent powers of a court or other tribunal to deal with any misconduct or an

offence by a legal practitioner in the course of or in relation to proceedings beforeit.

Disciplinary Tribunal and its procedure.

27 bis. (1) For the purpose of exercising disciplinary control and other powers
conferred by this Act, there is hereby established a Disciplinary Tribunal
(herein refered to as ‘‘the Tribunal”) which shall consist of—

(a) a Chairman, whoshall bea person qualified to be appointed ajudge
and whoshall be appointed by the Chief Justice from timeto time;

(b) two other membersselected from time to time by the Chairman of
the Tribunal in consultation with the president of the Council

from amongst the members of the Law Society.

(2) The procedure ofthe Tribunal shall be as prescribed u nder Regulations made
by the ChiefJustice in consultation with the Chairman ofthe Tribunal, the Council

and the Attorney-General.

Powers andfunctions of Tribunal.

27 ter. (1) If after due inquiry the Tribunal decides that—

(a) a legal practitioner has been guilty of professional misconduct; or

(d) it would be contrary to the public interest to allow a legal practitioner to

continue to practise as such because of any mental or physical disability
the Tribunal shall take any of the following steps—

(i) direct the Law Society to make an application to the High Court for an

order suspending the said legal practitioner from practising as such for a

period exceeding three months or removing him from the rofl and the Law
Society shall comply with any such directive; but no costs shall be awar-

ded against the Law Society unless the High Court is satisfied that the Law

Society has acted mala fide or unreasonably in bringing the application;

(ii) suspend the legal practitioner from practising as a legal practitioner for a
period not exceeding three months;

Gii) impose on the legal practitioner a penalty not exceeding E1000.00 which

amountshall be payable to the Law Society Fidelity Fund established

under this Act;
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(iv) impose such conditionsas it deems fit subject to which the legal practitioner

. may continue to practise as such;

(v) censure the legal practitioner; or

(vi) caution and discharge the legal practitioner either conditionally or unco-

nditionally.

(2) Ifthe subject matter ofan allegation ofprofessional misconduct also constitutes or

is likely to constitute groundsfor criminal proceedings, the Tribunal may postponeits

consideration of or decesion on the matter until such criminal proceedings have been

finalised.

(3) No civil or criminal proceedings against a legal practitioner shall be construed as
precluding any disciplinary proceedings under this Act.

(4) The Tribunal shall inform the Attorney-General, the Registrar and the Council
within fourteen days of any decision being madebyit underthis section.

Appeals,

27 guat. Any person whois aggrieved—

(a) by the order or finding of, or penalty imposed by, the Tribunal underthis

Part other than a directive to the Law Society in terms of section 27 ter (1)() may,
within thirty days after the date of such order, finding or imposition of penalty

appeal to the High Court against the decision of the Tribunal;

(b) by a decision of the High Court may, within thirty days from the date of such

decision appeal to the Court of Appeal.

Manner of lodging complaints against legal practitioner.

27 quin. Where any person has a complaint regarding the professional conduct of

a legal practitioner, he shall, in writing, submit the complaint to the Secretary to
the Law Society who shall refer such complaint to the Chairman of the Tribunal for

appropriate action as the Tribunal may determine.

Other powers, immunities andprivileges of Tribunal.

27 sext. In the performance of the functions of the Tribunal a member of the Tri-
bunal and every person carrying out any such functions under the direction of the
Tribunal shall have the same powers, privileges and immunities as a Judge of the

High Courtor, as the case may be, an officer ofthe High Court andall proceedings
before the Tribunal shall be privileged in the same manner andto the sameextent

as proceedings before the High Court.

Removalfrom and restoration to the roll and publication of orders.

27 oct. (1) A legal practitioner whose name has been removed from the roll may

make application in the same manner as, provided in this Act to have his namere-

stored to theroll.

(2) The Registrar shall, as soon as practicable, publish in the Gazette, any order

removing or suspending the nameofa legal practitioner from or restoring it to the

roll and if the legal practitioner is also registered or enrolled as such in a country
other than Swaziland, the Registrar shall, in addition, submit such information to
any other authorities with which such practitioner is registered or enrolled in that

country.
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Application ofPart VIIA to law officers.

27 nov. The provisions of this Part shall apply to any person to whom the Law

Officers Act, 1966 applies and whois also admitted and enrolled as a legal practi-
tioner.”

Amendmentofsection 28.

15. Section 28 ofthe principal Act is replaced with the following—

“Petition for admission and enrolment.

28. Any person who wishes to be admitted and enrolled as a legal practitioner of
whowishes to be granted a right of audience in any particular case or matter shall,
by written petition, apply to the High Court after serving a copy of such petition

upon the Attorney-General and the Secretary of the Law Society as provided by

section 30.

Amendmentofsection 29.

16. Section 29 of the principal Act is amended by replacing paragraph (b) with the follo-

wing—

“(b) if the person wasa legal practitioner in any court, that, save for the purpose of
complying with section 6(1)(e) and section 20, he has not been struck off the roll of

such court or suspended from practice for improper or unprofessional conduct and
that no proceedings are pendingto strike him off such a roll or to suspend him from
practice on any such grounds.”

Amendmentofsection 30.

17. Section 30 of the principal Act is replaced with the following—

“Petition for admission, re-admission or audience to be served on Attorney-General
and Law Society,

30(1) Any person whoapplies to be admitted or re-admitted as a legal practitioner
or for a right of audience shall, at least twenty one days before the date of his appli-

cation, deliver to the Attorney-General and the Secretary of the Law Society toge-
ther with his notice ofapplication, a copy ofhis petition for admission or readmission

or right of audience and a copyofall affidavits, certificates and other documents or

papers which are referred to or connected with the application.

(2) Upon production to the Attorney-General and the Secretary of the Law

Society as provided in sub-section (1), of the notice of application and a copyof the
petition, affidavits, certificates, other documents or papers and upon payment of

such fees as may be prescribed in terms of section 33(1), the Attorney-General and
the Secretary of the Law Society shall if satisfied that the applicant has complied
with the provisions of subsection (1), certify on such application that the provisions
of this section have been complied with.

(3) Unless certificates have been obtained from the Attorney-General and the
Secretary of the Law Society as required by subsection (2), the applicant shall not

be entitled to proceed with his application to court.
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(4) In the case of an application for the grant of a right of audience, if the High

Courtis satisfied that such application is of sufficient urgency and thatit is appro-
priate, having regardto all the circumstances, to reduce the period of notice speci-

fied in subsection (1) it may reduce such period to not less than two days but only

after the applicant has given notice to the Attorney-General and the Secretary to the
Law Society of his intention to present his application in terms of this subsection.

(5) The Attorney-General and the Law Society shall be entitled to be represented
at the hearing of an application for admission, readmission or right of audience.

Amendmentofsection 32.

18. Section 32 of the principal Act is replaced with the following—

“Preservation of rights ifexisting legal practitioners and restrictions on non-resident

or non-citizen attorneys.

32(1) Subject to this Act, a legal practitioner who on the commencementofthis

Actis entitled to practise as such shall continue to be so entitled:

Provided that the Minister may, in respect ofsuch legal practitioners as are admit-
ted and enrolled on or after the coming into operation of this Act, by notice in the
Gazette and with effect from such date as he may determine, specify the categories

of legal practitioners in relation to the courts and tribunals in which they may pra-
ctise.

(2) An attorney whois not a citizen of Swaziland or ordinarily resident or pacti-

sing as such in Swaziland shall not have aright of audience before the High Court

or the Court of Appeal.”

Amendmentof section 33.

19. Section 33 of the principal Act is amended in subsection (2) —

(a) byinserting after the words ‘“‘two legal practitioners” the words ‘‘appointed by
the Council”;

(b) by replacing paragraphs

(a) to (g) with the following—

“(a) the examinations any person is required to pass before being admitted
and enrolled as a legal practitioner or any exemptions he may be granted from

such examinations;

(b) the rights, duties and powers ofa curator bonis appointed undersection 24;

(c) except as otherwise provided in this Act, such other matters relating to
service underarticles (and for this purpose he may amend the Schedule hereto)

and the admission oflegal practitioners.”

(c) by replacing subsection (4) with the following—

“(4) The Chief Justice may, after consultation with the Attorney-General

and the President ofthe Council, appoint examiners for the purpose of condu-

cting examinations under this Act and may determine the fees to be paid by
candidates taking those examinations and the remuneration to be paid to

examiners.”
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Addition ofParts IX, X and XI.

20. The principal Act is amended by addingthe following Parts after Part VITI—

“PART IX — THE LAW SOCIETY OF SWAZILAND.

Establishment ofthe Law Society ofSwaziland.

34. (1) There is hereby established a society, to be known as the Law Society of

Swaziland, which shall be a body corporate with perpetual succession and a
commonseal and which shall be capable ofsuing and being sued in its corporate
name and of performing such acts as bodies corporate may by law perform

including the acquisition, holding and alienating movable and immovable

property and other rights:

Provided that on the date of commencement of this Act the Law Society of

Swaziland existing immediately before the commencement of this Act shall,
unless the Minister otherwise directs, continue as the body corporate establi-
shed bythis section.

(2) All assets andliabilities and all rights and obligations which belonged or

attached to the Law Society referred to in the proviso to subsection (1) shall,
on the date ofcommencementofthis Act and without further assurance, vest in

the Law Society established by subsection (1).

Membership of the Society.

35. (1) Every person admitted and enrolled as an attorney shall be a memberofthe

Law Society.

(2) Any member whose namehas been removed from the roll or the register
shall cease to be a memberof the Law Society and any member whohas been
suspended from practise shall become disentitled to the rights and privileges
of membership during such suspension.

(3) The Law Society mayprescribe different categories of members and may

also prescribe different rights, duties and privileges in respect of each category.

Objects andfunctions ofthe Law Society.

36. The objects and functions of the Law Society shall be—

(a) to maintain and enhance the prestige, status and dignity of the legal
profession;

(b) to regulate the profession;

(c) to encourage and promoteefficiency in and responsibility in relation to
the profession ;

(d) to deal with all matters relating to the interests of the profession and to
protect those interests;

(e) to uphold the integrity of legal practitioners;

(f) to uphold and improve the standardsof professional conduct and quali-
fications of legal practitioners;

(g) to provide for the effective control of the professional conduct of practi-
tioners;

(h) to promote uniform practice and discipline among practitioners;
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(i) to encourage the study of law;

(j) to initiate and promote reforms and improvements in any branch of
law, the administration ofjustice, the practice of law and in the formu-

lation oflegislation;

(k) to represent generally the views of the profession;

(1) in the interests of the profession, to co-operate with such other societies

or bodies of persons as it may deem fit;

(m) to do all such acts and things as are incidental or conducive to the attain-

mentof the above-mentioned objectives.

Council of the Law Society.

37. (1) The Law Society shall have a Council which shall consist of-—

(a) The following persons elected annually by the general annual meeting of the
Society—

(i) a President;

(ii) a Vice-President;

(iii) a Secretary;

(iv) a Treasurer; and

(v) not more than four other persons from among the membersofthe
Society; and

(b) a law officer who is admitted and enrolled as a legal practitioner, appointed
by the Minister.

(2) Notwithstanding subsection (1), the persons holding office in the Law Society

existing immediately before the commencementofthis Act shall continue to hold such
office until the first Council is constituted or until such time as that Society deter-

mines and the firts elections of the members of the Councill shall, if held at any time
other than during the general annual meeting, be deemed to have bzen validly held.

Management and control ofthe Law Society.

38. (1) The management and control of the Law Society shall be vested in the

Council which may exercise all such powers and doall such things as may be exerci-
sed or done by the Society save for those which are expressly required by this Act to
be exercised or done by the Society in general meeting.

(2) The Law Society, the Council and any memberof the Council, officer or agent
thereofshall not be liable forloss, injury or damage sustained by a personasa result

of the bona fide exercise of a power or duty conferred or imposed upon the Society
or the Council by this Act:

Provided that this section shall not be construed so as to prevent a person from

recovering by legal proceedings compensation for any loss, injury or damage sus-
tained by him which was caused by negligence or breach of contract.

Annualgeneral meetings.

39. (1) Once in each calendaryear there shall be held a general meeting ofmembers
of the Law Society to be called the annual general meeting.

(2) Subject to the by-laws made undersection 42, the date, venue and time of the

annual general meeting shall be determined by resolution of the Council:
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Provided that in respect of the first annual general meetingorthe first meeting for
the purpose of electing members of the Council, such date, venue and timeshall be

determined by the Law Society existing immediately before the commencement of
this Act.

(3) At least twenty-one days prior to the date appointed for the annual general

meeting, written notice thereof shall be sent to each memberof the Law Society.

(4) The business to be transacted at the annaul general meeting shall include—

(a) theelection, in respect ofthe ensuing year, ofthe members ofthe Council or,

if the election has taken place prior to the meeting, a declaration of the result of

such election; and

(b) the election of an auditor; and

(c) the consideration of any business of which due notice has been given in

accordance with the by-laws.

Special general meetings.

40. A special general meeting of membersshall be held when convoked—

(a) by a majority of members of the Council or

(b) by the president; or

(c) by the secretary in response to a requisition for such meeting signed by not
less than twelve membersofthe Society.

Quorum at general meetings.

41. Unless otherwise provided by-laws, the quorum necessary for the transa-
ction of the business of any annualor special general meeting shall be notless than

half-of the members of the Law Society.

Law Society may make by-laws.

42. (1) The Law Society may make by-laws adopted by a majority of members
present personally at a general meeting of the Society.

(2) By-laws madein terms of subsection (1) may provide for any or all the following

purposes—

(a) general meetings of members, the quorum necessary for the transaction of
business, the conduct and place of meetings, and the method of voting;

(b) meetings of the Council, the quorum necessary for the transaction ofits

business, the conduct of and voting at meetings thereofand the method ofappoint-

ment of members to represent absent members;

(c) the allocation of a defined number of seats on the Council to particular
areas or towns;

(d) the procedure to be adopted in the election of members of the Council and
of an auditor or auditors;

(e) annual subscriptions to be paid by members and the amount thereof and the
date when such subscriptions shall become due;

(f) the powers and duties of the president, vice-president, secretary, treasurer

and other officers of the Law Society and of the Council;

(g) the registers and other records to be kept;
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(h) thecircumstancesin which payments may be made tothe secretary and other
officers of the Society and to members of the Council for travelling and other
expenses and for the performanceof any function on behalf of the Society;

(i) the procedure to be followed and the requirements to be satisfied by any me-

mber who wishes to obtain the recommendation of the Law Society for his

appointment as Senior Counsel;

(j) the method or the investigation of complaints against members in their
capacity as members of the Law Society;

(k) defining acts or omissions which constitute unprofessional, dishonourable or

unworthy conduct on the part of members;

() prescribing a tariff of charges and commissions or minimum or maximum
charges and commissions for services rendered by legal practitioners in matters

not provided for by the rules of the High Court or of magistrates’ courts:

Provided that no by-laws madein terms of this paragraph shall prohibit any legal
practitioner from acting in any proper case or matter without making any charge

therefor;

(m) the appo‘ntmentofstaff;

(n) the place where the records, books and documents ofthe Society shall be kept

and wherethe office of the Society shall be situated;

(o) the power of the Council to decide and act as it may think proper in matters

not provided for by the by-laws and to makerules respecting the use by members
and other persons of the property of the Society;

(p) the appointment of honorary members;

(q) the requirement by membersto notify the Society or any officer thereof of
particulars of their names and addresses and those of their partners and of any
changein such particulars;

(x) the imposition by the Council of a penalty recoverable by the Council which
shall not exceed fifty Emalangeni for each week of default, for failing to notify any

particulars required in terms of by-laws made under paragraph (q);

(s) providing generally for the furtherance of the objects and powers of the Law

Society.

(3) All by-laws made underthis section shall be subject to the approval ofthe Minister

and shall comeinto force only after publication thereof in the Gazette.

PART X — LAW SOCIETY FIDELITY FUND

Establishment ofFidelity Fund.

43. (1) There is hereby established a fund to be known as the Law Society Fund
(herein referred to as “the Fund”).

(2) The Fundshall be administered, maintained and managed by or on behalf

the Law Society for enabling the Law Society to make such disbursements therefrom

as are in the opinion of the Law Society necessary to meet expenses incurred by the
Fundand to payfor loss sustained by any person in consequence of an act of dis-
honesty by a legal practitioner as such or his employee in the course of employment.

(3) Moneyin the Fund shall, pending the investment or application thereof in

termsof this Act, be paid into an accountat a financial institution recognised as such

under the Financial Institutions Order, 1975 to the credit of an account to be known

as “The Law Society Fidelity Fund”.
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(4) The Law Society may enter into a contract with any person carrying on the
business of insurance for the purpose of ensuring that—

(a) the Fundshall be indemnified against any loss or claim arising from any
act of dishonesty or prejudice committed by a memberof the Law Society or of
his employee in the course of employment; and

(b) ifa member of the Law Society has duly paid the premium for such policy,
he shall be indemnified under an insurance policy in respect of liability arising
from or in the course of legal practice whether such liability arises from his

own act or that of his agent or employee.

(5) A claimant against the Fund shall not have—

(a) anyright of action against any person with whom a contract of indemnity
has been entered into in terms of this Act in respect of such contract; or

(b) any right toany moneypaidbythe insurer in accordance with such contract;

(6) Moneypaid by the insurer in accordance with a contract of indemnity with
the Fundshall be paid into the Fundfor the benefit of the Law Society.

(7) The Law Society may invest the moneys in the Fund in such mannerasit

thinksfit.

(8) Every member of the Law Society other than a member whois a full-time
employee in the public service or such other service as the Law Society may specify,
shall pay such contribution to the Fund as the Law Saciety may determine.

(9) (a) A legal practitioner practising on his own account or in partnership
and anylegalpractitioner intending to practise shall apply in the prescribed form

to the Secretary to the Law Society concerned for a Fidelity Fund certificate.

(b) An application referred to in paragraph(a) shall be accompanied by the
contribution payable in terms of this section.

(c) Gi) Upon receipt of the application referred to in paragraph (a), the

Secretary ofthe Law Society shall, if he is satisfied that the applicant has
dischargedall hisliabilities to the Law Society in respect of membership
dues and of his contribution and that he has complied with any other
lawful requirements ofthe Law Society, forthwith issue to the Applicant
a Fidelity Fund certifieate in the prescribed form.

(ii) A Fidelity Fund certificate shall be valid until 31st December of
the year in respect of which it is issued.

(iii) Any document purporting to be a Fidelity Fund certificate which
has been issued contrary to the provisions of this Act shall be null and

void and shall on demand be returned to the Law Society.

(10) (a) A legal practitioner shall not practise or act as a legal practitioner on his

own accountor in partnership unless he is in possession of a Fidelity Fund
certificate.

(b) Anylegal practitioner who practises or actsincontravention ofparagraph

(a) shall not be entitled to any fee, reward or disbursement in respect of any-

thing done by him while so practising or acting.
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Compensation for loss through dishonesty.

44. (1) Where it is proved to the satisfaction of the Council that any person has
sustained loss in consequence of theft, fraud, forgery or other dishonesty committed

by a legal practitioner or by an employee ofa legal practitioner in connection with—

(a) the practice by that legal practitioner or his profession; or

(b) any moneyorproperty entrusted to that legal practitioner or his emplo-
yee in the course of his practice as a lega! practitioner or whilst he is acting as

executor or administrator in the estate ofa deceased person or as trustee in an

insolvent estate or in a similar capacity;

the Council may, subject to the provisions of this Act, make a grant to that person

_ out of the Fundforthe purposeofrelieving or mitigating thatloss.

(2): Before considering an application for a grant in terms of. this section the

Council may require the applicant to exhaust all legal remedies available to him in

respect of the loss to which the application relates.

(3) A grant may be madein terms of this section whether or not the legal! practi-

tionér concerned wasin possession of a valid compensation fund certificate when
the theft, fraud, forgery or other dishonesty which gaverise to the loss was commit-

ted, and not withstanding that subsequent to the commission of the theft, fraud,

forgery or other dishonesty the legal practitioner concerned has died or ceased to
practise or has been suspended from practice or his name has been struck’ off the roll.

(4) No grant shall be madein termsofthis section in respect of any loss unless
notice ofthe loss is given by the person whosustainedit in such manner and within
such time after the loss first came to his knowledge as may be prescribed.

(S) In inquiring into anyallegation of theft, fraud, forgery or other dishonesty
that is the subject of an application for a grant in termsof this section, the Council

shall have the same powers and privileges as are conferred upon commissioners by

the Commissions of Inquiry Act, 1963.

Subrogation ofLaw Society.

45. (1) On the making ofany grant in terms of section 45 to any person in respect

of any loss—

(a) the Council shall, to the amountof that grant, be subrogated to any rights

and remedies in respect of that loss which are vested in or available to—

(i) the person to whom the grant is made; or

(i) the legal practitioner or employee whose theft, fraud, forgery or other

‘dishonesty gave rise to the loss;

(b) the person to whom thegrantis made shall have no right underinsolvency,
other legal proceedings or otherwise to received any sum in respect of the loss

outof theassets of the legal practitioner or employee whosetheft, fraud, forgery

or other dishonesty gaverise to the loss until the Council has been reimbursed

the full amountof the grant.

(2) In subsection (1), any reference to the person to whom the grant is made or
the legal practitioner or employee shall include, in the event of his death, insol-

vency or other disability, a reference to his personal representative or any other

person who has authority to administer his estate.
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PART XI — OTHER PROVISIONS

Conferment ofhonour and dignity ofKing’s Counsel.

46. The King may, on the recommendation of the Chief Justice, confer the honour

and dignity of King’s Counsel to persons who have rendered distinguished service

in the legal profession in Swaziland.”
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