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Summary : Industrial court Procedure; whether court can
deal with the question of prescription after

issuance of certificate of unresolved dispute.

Held: 1. Prescription can only be raised before

issuance of certificate of unresolved dispute.

2.Thereafter it can only be raised through
review Proceedings, challenging issuance of the

certificate of unresolved dispute.

[1] Thisis an appeal against g ruling of the Industrial court
handed down on the 28t August 20109.

BACKGROUND

[2] On the 20t March 2019 the respondent herein (applicant in
the court a quo), launched an application in the Industrial

Court seeking orders as follows:

“1. Ordering the 1st Respondent to ensure that the
applicant is appointed into a position remunerated

under Grade C5.

2. Ordering and directing the Respondents to pay
the applicant the difference between Grade C5 and
BS for a period of 8 years being the period the
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an unfair Labour Practice.

4.Cost of suit...”

law as follows:

(a) Prescription:

Under this point respondent contended that the dispute

was reported to the Conciliation Mediation and

Arbitration Commission (CMAC) on the 1@ October

Incompetent prayers

Appellant maintains under this heard that the matter
should have been taken to the High Court for review

since the Civil Service Commission had ruled that it wil]
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not  promote the réspondent tq the post of

Iespondent lacked qualifications for the post of

Communications Officer:

Non - Jointer

Disputes of fact

It is disputeq that the Téspondent herein acted for the

position in question , if he did it Is in dispute whether he



qualify for the post.

Thereafter the respondent himself lodged a written appeal with
CSC. By letter dated 10th August 2015 the CSC dismissed the



replying affidavit correspondence showing that he was doing
this work. In annexure “BM12” he was actually referred to as

“communications officer” by the officer assigning him to act



[14]

(02/16) [2016] SZIcA 08 (14 October 2016). In this case MCB
Maphalala CJ stateq at paragraph 31:

reereracanases It is common cause that the respondent
acquiesced and did not raise Prescription as q
preliminary objection during the conciliation
Process. This clearly paved the way for the issuance
of a certificate of unresolved dispute. Similary the
certificate was never challenged paving the way for
the lodging of an application Sor determination of

an unresolved dispute in terms of the Act.”

From the foregoing it is clear that the question of prescription
can only be raised during conciliation or in review proceedings
challenging the Issuance of the Certificate. In the John Kunene
case (Supra) the learned Chief Justice further stated at

paragraph 35:



[16]

[17]

that post has since been filled. It is also contended that the

Tespondent Jackg qualifications  for the position of



(20]

ground was Correctly dismissed by the court g quo and it also

fails even in this court.

position. This point must accordingly also faj,

20.1 The appeal is dismissal with costs.
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I agree

I agree

MAGAGULA AJa

M@C@

TSHABALALA AJA

LANGWENYA AJ A
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